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TUITION DISCRIMINATION: 
VALID AND INVALID USES OF 
TUITION DIFFERENTIALS 


PATRICIA M. LINES* 


INTRODUCTION 


Reduced revenue in an era of inflated expenses today plagues most 
public colleges and universities, inspiring ever more intensive searches 
for new blood in the academic turnip. Raising tuition is one popular solu- 
tion, but this can be done across the board, or selectively. A state univer- 
sity might ask nonresidents, aliens, or even persons who have only 
recently established residency in the state to bear a larger share of the 
financial burden. The institution may also seek to lock nonresidents and 
aliens into higher tuition brackets through stricter rules governing ‘‘in- 
state’’ residency status. Otherwise, the increased revenue from higher 
tuition payments from outsiders quickly disappears. Many state institu- 
tions have discovered that while fifty percent of a freshman class pays 
nonresident tuition in the fall, only twenty five percent continue at the 
higher nonresident tuition the next fall, after one year. The decrease is 
not due to different rates of attrition but to acquisition of residency status 
by nonresidents. States lose millions of dollars in reduced tuition 
payments. 

Distinctions between state (or local) residents and nonresidents in ac- 





* J.D. Minnesota, 1963. The author has practiced law with the U.S. Department of 
Justice and the Center for Law and Education in Cambridge. She has taught at the Graduate 
School of Education at Harvard University, and the Graduate School of Public Affairs at the 
University of Washington. She is presently director of the Law and Education Center at the 
Education Commission of the States (ECS). 

The research for this article was supported by ECS state fees and general grants from 
the Carnegie Corporation of New York, the Spencer Foundation and the Ford Foundation. 
The conclusions presented are those of the author and do not necessarily reflect the views or 
policies of these agencies. 

The author wishes to express appreciation to Phillip J. Hellmuth, Assistant Dean, Col- 
lege of Letters and Science, University of Wisconsin-Madison, and to Jeffrey H. Orleans, 
Special Assistant to the President, University of North Carolina, for their helpful comments 
on an earlier draft of the article. 
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cess to public institutions are generally valid! and a common practice,? 
particularly when it comes to tuition in state subsidized post secondary 
institutions. Nonetheless, differential burdens on different classes of peo- 
ple raise questions under the equal protection clauses of federal and state 
constitutions. Unreasonable burdens on nonresidents may also conflict 
with the federal privilege and immunities clause. Court interpretation of 
the federal due process clause has extended to certain substantive mat- 
ters, such as the possible invalidity of irrebuttable presumptions about 
the status of a person if there is a possibility that the presumption is 
wrong. Finally, the federal supremacy clause (making the United States 
Constitution, federal laws and treaties ‘‘the Supreme Law of the Land’’) 
profoundly affects state authority to burden at least some categories of 
aliens. 

This article will review the possible constitutional pitfalls in these 
four areas for a policy that places heavier burdens on aliens, nonresi- 
dents, or new residents in tuition or access to the state-operated institu- 
tion. It also briefly examines the validity of sex-based tuition rules, such 
as those that assume that the residency of a female student follows that of 
her husband, but not the reverse. 


I. EQUAL PROTECTION 


A. GENERAL RULES 


Generally, courts accept distinctions between residents and 
nonresidents under equal protection analyses. Distinctions between old 
and new residents are somewhat more difficult to maintain, and distinc- 
tions between aliens and citizens are often rejected. To understand why 
the courts differ in approach to these various types of distinctions, one 
must examine some basic judicial principles developed under the federal 
equal protection clause. 





1 E.g., Hughes v. Alexandria Scrap Corp., 426 U.S. 794 (1976). Out-of-state scrap 
dealers had to meet more rigorous requirements in order to obtain clear title to a scrapped 
vehicle, and to therefore be eligible for a state ‘‘bounty’’ available on processing these 
vehicles. Ruling for the state (Maryland) under a ‘“‘rational basis’’ test, the Court observed 
that the absence of evidence to support the state’s rational basis was unimportant: ‘‘[t]he 
state is not compelled to verify logical assumptions with statistical evidence.’’ Id. at 812. 
The Court also observed, in response to an argument that there was a loophole in the law 
that belied the state’s rationale, that the fact that the state could have ‘‘furthered its underly- 
ing purpose more artfully, more directly, or more completely, does not warrant a conclu- 
sion that the method is chose is unconstitutiona.’’ Id. at 813; See also Allied Stores v. 
Bowers, 358 U.S. 522 (1959) (tax discrimination against residents). 

2 See HIGHER EDUCATION IN THE STATES (ECS, Special Issue) 125-148 (1978) (A complete 
survey of state regulations affecting resident/nonresident status); Hellmuth, Residency for 
Tuition Purposes: A Study of the Rules in Use at the Fifty State Universities, Ph.D. thesis, 
U. Wis. at Madison (1981) (available from University Microfilms Int’l, P.O. Box 1346, Ann 
Arbor, Mich. 48106). 
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The fourteenth amendment sweepingly forbids the states from deny- 
ing ‘‘any person. . . the equal protection of the laws,’’ with no details to 
guide policymakers. However, over the decades the detail has been par- 
tially supplied by the judiciary, with two major principles emerging. 
First, there must be an intentional policy to treat classes of persons une- 
qually. Second, there must be no adequate countervailing justification for 
these intentional differences in treatment. When a state charges one 
group of persons more for services than another, intent to discriminate is 
clear. Thus, the legal analysis focuses heavily on justification for the dif- 
ferent treatment. 


Adequacy of justification rests on different judicial tests—or sets of 
analytical principles—depending on the nature of the classification or 
the right involved. Many differences in treatment (such as differences 
between residents and nonresidents) need only be justified by a rational 
basis (or a ‘‘fair and substantial relation to a legitimate state goal’’).* This 
is the standard usually applied when analyzing discrimination against 
nonresidents in state postsecondary institutions.* As a general rule, then, 
it is premissible to charge nonresidents higher tuition, as such policies 
are rationally related to a goal of requiring these nonresidents to share in 
the fiscal burden placed upon residents. 

Where a classification is suspect’ or a right is fundamental,* differen- 
tial treatment of classes of people will be reviewed under a much more 





3 E.g., Charlotte v. International Ass’n of Firefighters, 426 U.S. 283 (1976) 
(discrimination against employees’ organization in a paycheck withholding policy); Allied 
Stores v. Bowers, 358 U.S. 522 (1959) (tax discrimination against certain resident business); 
White River Lumber Co. v. Arkansas, 279 U.S. 692 (1929) (discrimination against corpora- 
tions); Rinaldi v. Yeager, 384 U.S. 305 (1966); Morey v. Doud, 354 U.S. 457 (1957) (statute 
requiring unsuccessful appellant in criminal case to reimburse the state for a trial transcript 
out of prison wages; all other appellants receiving a free transcript were under no obligation 
to repay the state, regardless of their subsequent ability to pay); F.S. Royster-Guano Co. v. 
Virginia, 253 U.S. 412 (1920) (statute exempted entirely the income derived from outside 
the state by a local corporation, but only if it did no business within the state). See also 
Tussman & Ten Broek, The Equal Protection of the Laws, 37 Cauir. L. Rev. 341, 346 (1949). 
A majority of the Court has employed a fair and substantial relation test. See Plyler v. Doe, 
102 S.Ct. 2382, 2394 (1982). 

4 E.g., Hooban v. Boling, 503 F.2d 648 (6th Cir. 1974); Kirk v. Board of Regents, 273 
Cal. App. 2d 430, 78 Cal. Rptr. 260 (1969), appeal dismissed, 396 U.S. 554 (1970) (dismis- 
sed for want of substantial federal question); Johns v. Redeker, 406 F.2d 878 (8th Cir. 1969) 
(held against nonresident student: Clarke v. Redeker, 259 F.Supp. 117 (S.D. Iowa 1966) 
held to be binding precedent). Clarke v. Redeker, 259 F. Supp. 117 (S.D. Iowa 1966) (rule 
valid but student had established residency). For a more complete discussion of state cases, 
see HIGHER EDUCATION IN THE STATES, (ECS, Special Issue) 125-48 (1978); 

5 E.g., Graham v. Richardson, 403 U.S. 365, 372 (1971) (state classifications based on 
alienage are ‘‘inherently suspect and subject to close judicial scrutiny’’); Brown v. Board of 
Educ., 347 U.S. 438 (1954) (race classification suspect). 

6 E.g., Dunn v. Bumstein, 405 U.S. 330 (1972) (right to vote and right to travel; dura- 
tional residency requirements for voting in state election struck down); Kramer v. Union 
Free School Dist., 395 U.S. 621 (1969) (right to vote; law required property ownership or 
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exacting legal test: courts will strictly scrutinize a deliberate policy of 
differentiating between people. When utilizing strict scrutiny, courts re- 
quire the state to justify unequal treatment with a compelling interest, 
and to narrowly tailor the policy to address only this compelling goal. 

A majority on the Supreme Court has also recognized the validity of 
an intermediate test in equal protection analysis for certain cases. It is 
presently unclear whether this intermediate level of review is triggered 
by the nature of the classification or the nature of the right, or both. In 
1982, this middle level review was applied to children of undocumented 
aliens who were denied access altogether to public elementary and 
secondary education,’ and to a male applicant to a state supported school 
of nursing, previously operated for female students only.® Prior to ex- 
press recognition ef a middle-tier test, the Supreme Court in fact had ap- 
plied it in sex discrimination cases.° 

Although the parameters of the test remain relatively undefined, it is 
clear that when a middle-tier review is appropriate, burdensome 
classifications will require justification falling somewhere between a 
mere ‘‘rational basis’’ and the most demanding ‘‘compelling state in- 
terest.’’ Some Justices style the test as one of ‘‘heightened’’ review.?° In 
the earlier sex discrimination cases, the Court said it was requiring a 
‘“‘reasonable relationship’’ to a legitimate state goal.11 In the 1982 deci- 
sion regarding undocumented alien children, Plyler v. Doe,’? the Court 
required a ‘‘substantial goal’’ or a ‘‘substantial state interest’’ as justifica- 
tion for the exclusionary rule. In the 1982 case involving a women’s nurs- 
ing school, Mississippi University for Women v. Hogan,'? the majority 
demanded that the exclusion of males serve ‘‘important governmental 
objectives,’’ and be ‘‘substantially related to the achievement of those ob- 
jectives.’’ The majority opinion, prepared by Justice O’Connor, also 
observed that the state creating sex-based distinctions ‘‘must carry the 
burden of showing an ‘exceedingly persuasive justification’ for the 
classification.’’* Whether these subtle differences signal not just one, 
but several middle tiers, remains to be seen. 

In any case, the judicial test selected is extremely important to the 
outcome of a case. Plaintiffs virtually always win when they are entitled 





parental status before voting in school election); Shapiro v. Thompson, 394 U.S. 618 (1969) 
(right to travel; durational residency requirement for welfare recipients struck down); 
Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966) (right to vote; state poll tax 
struck down). 

7 Plyler v. Doe, 102 S. Ct. 2382 (1982). 

8 Mississippi Univ. for Women v. Hogan, 102 S.Ct. 3331 (1982). 

9 See, e.g., Schlesinger v. Ballard, 419 U.S. 498 (1975). 

10 See, e.g., Plyler v. Doe, 102 S. Ct. 2382, 2406 (Powell, J., concurring). 

11 See, e.g., Schlesinger v. Ballard, 419 U.S. 498, 509 (1975). 

12 102 S. Ct. 2382, 2398, 2402 (1982). 

13102 S. Ct. 3331 (1982). 

14 Td. at 3336. 
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to ‘‘strict scrutiny.’’*5 They hardly ever win when any ‘‘rational basis’’ 
will justify a difference in treatment.'* The odds are fairly even where a 
‘‘reasonable relationship’’ is required.‘”? While ‘‘strict scrutiny’’ of state 
policy makes it difficult for states, the courts are careful to restrict the oc- 
casions for its use. ‘‘Suspect classifications’’ thus far have been limited to 
classifications based on race and national origin,’‘® and fundamental 
rights which generally can be identified in specific provisions found in 
the federal Constitution. 9 

Of course, state courts interpreting state constitutions may draw dif- 
ferent conclusions about which classifications are suspect, and which 
rights are fundamental. To date, however, state courts have been stricter 
(if at all) only when constitutional provisions guaranteeing a right to 
elementary and secondary education were involved. Post secondary 
education is usually considered a privilege, rather than a constitutional 
right. Thus, state court analysis is expected to track federal court 
anlaysis, and, to require (1) a rational basis for distinctions between 
residents and nonresidents, (2) a reasonable relation to a substantial state 
goal for sex-based distinctions, and (3) compelling justification for state 
policies distinguishing between aliens and citizens. Thus, charging non- 
residents more for education services, or other services, is generally ac- 





18 See cases cited supra notes 5 and 6. All of the plaintiffs were either members of a 
suspect class or had been deprived of a fundamental right; all won. 

16 See cases cited supra notes 1 and 3. Under the rational basis test, only the plaintiffs 
in Rinaldi and F.S. Royster-Guano prevailed. Of all five cases decided by the Supreme court 
in 1981 in which a rational basis test was applied to an equal protection case, the plaintiffs 
lost. See Schweiker v. Wilson, 450 U.S. 221 (1981) (limiting eligibility for certain benefits 
to institutionalized Medicaid beneficiaries); Western and Southern Life Ins. Co. v. State Bd. 
of Equalization, 451 U.S. 648 (1981) (state retaliatory insurance taxes rejected); Hodel v. In- 
diana, 452 U.S. 314 (1981) (‘‘prime farmland”’ provisions of federal law); Metromedia, Inc. 
v. City of San Diego, 453 U.S. 490 (1981) (policy distinguishing between on-site and off-site 
advertising upheld); Jones v. Helms, 452 U.S. 412 (1981) (imposing additional penalty on 
parent who abandons child if s/he leaves state). See also Hodel v. Virginia Surface Mining 
and Reclamation Ass’n, Inc., 452 U.S. 264 (1981) (commerce clause case). Note that in the 
Metromedia case the Court struck down a distinction between commercial and noncommer- 
cial advertising on billboards, applying a higher standard of review. 

17 Compare Labine v. Vincent, 401 U.S. 532 (1971) (finding against the interests of an 
illegitimate child), with Weber v. Aetna Cas. and Sur. Co., 406 U.S. 164 (1972) (finding for 
child although the circumstances not drastically different). Also compare Califano v. 
Webster, 430 U.S. 313 (1977) (held contitutional to provide advantages to female wage 
earners in computation of social security benefits) with Califano v. Goldfarb, 430 U.S. 199 
(1977) (held constitutional to provide benefits to widows regardless of dependency on 
deceased wage earner, and to widowers only if dependent). 

18 See McLaughlin v. Florida, 379 U.S. 184 (1964) (race, held ‘‘suspect’’ classifica- 
tion); Korematsu v. United States, 323 U.S. 214 (1944) (national origin held ‘‘suspect’’ 
classification). Cf. Samuel v. University of Pittsburgh, 375 F. Supp 1119,1132 (W.D. Pa. 
1974) (holding sex not to be a suspect classification), rev’d on other grounds and remanded 
for more adequate relief, 538 F.2d 991 (3d Cir. 1976). 

18 See San Antonio School Dist. v. Rodriguez, 411 U.S. 1 (1973) (right to education 
held, not fundamental), discussed in greater detail infra note 44. 
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ceptable, as saving money is a rational goal. Distinctions based on sex or 
status as a citizen require more than this, however, and are not easy to 
justify. 


B. DENYING UNIVERSITY BENEFITS TO A 
SUSPECT CLASS—ALIENS 


The Court has never clearly articulated the standards for defining a 
suspect class, but in fact this highly protected category has included only 
classifications based on race, color, national origin and (for purposes of 
state policy) citizenship.2° Individual Justices have suggested that 
suspect classes are those that historically are composed of the politically 
helpless who require protection against majoritarian political process, 
but a majority on the Court has not adopted this standard to expand the 
classifications considered ‘‘suspect.’’21 In any case, it is clear that 
burdens on residents or nonresidents will receive relaxed review. Such 
classifications neither affect politically powerless groups, nor do they in 
any way resemble the kinds of sensitive classifications that have been 
considered suspect. Classifications based on sex appear to present a more 
compelling case for status as ‘‘suspect,’’ but the Court has steadfastly 
resisted extending this highest level of protection, and has, as mention- 
ed, finally accepted a middle-tier review for such cases. 

Aliens present an interesting special case in equal protection 
analysis. As the Court has recognized the paramount role of the federal 
government in determining the status of aliens, it has been willing to ac- 
cept federally-imposed burdens on aliens much more readily than it will 
accept state-imposed burdens. Thus, state classifications of aliens and 
citizens are suspect, while federal classifications are not.?? 

At the outset, it should be noted that if a nonresident alien is treated 
like any nonresident, the classification is not between aliens and 
citizens, but residents and nonresidents. As noted, a rational basis would 
be adequate justification in such a case. Second, most students in state 
institutions are in the country on ‘‘F’’ visas, and are not permitted 


residency in the state, and there seems to be no problem requiring them 
to pay nonresident tuition. 





20 See cases cited note 5, 8 and 18, supra. 

21 See the discussion in Toll v. Moreno, 102 S.Ct. 2977, 2998 (1982) (Rehnquist, J., 
dissenting; Chief Justice Burger, joining with Rehnquist). 

22 Compare Nyquist v. Mauclet, 432 U.S. 1, 7 (1977) (statute denying state university 
financial benefits to aliens); Graham v. Richardson, 403 U.S. 365, 372 (1971) (15 year dura- 
tional residency requirement for aliens seeking state welfare benefits); Examining Bd. of 
Eng’rs v. Flores de Otero, 426 U.S. 572, 601-02 (1976) (Puerto Rican law denying a civil 
engineering license to otherwise qualified aliens); In re Griffiths, 413 U.S. 717, 721 (1973) 
(resident aliens denied permission to take state bar examination); Sugarman v. Dougall, 413 
U.S. 634, 642 (1973) (state law barring aliens from holding permanent positions in the com- 
petitive class of the civil service) with, Mathews v. Diaz, 426 U.S. 67 (1976) (federal law). In 
all of the state cases the law was found unconstitutional. 
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Discrimination against resident aliens presents a more difficult case, 
however. In one such case, Nyquist v. Mauclet,23 New York law barred 
resident aliens from receiving various forms of direct financial 
aid—scholarships based on ability, noncompetitive stipends, and student 
loans—unless the alien had taken steps towards becoming a U.S. citizen. 
As already noted, the Supreme Court had previously ruled that a state 
classification directed only against aliens was ‘‘inherently suspect.’’ Ap- 
plying this principle, the Court found that New York’s law violated the 
equal protection clause. This view was held by five Justices, all of whom 
remain on the Court—Blackmun (who wrote the majority opinion), Bren- 
nan, White, Marshall and Stevens. Since the class of aliens was 
‘“‘suspect’’, the state’s interest had to be compelling to justify the 
classification. The majority considered and rejected various rationales 
proferred by the state, primarily to encourage aliens to apply for citizen- 
ship and to limit aid programs to situations where it would enhance the 
educational level of voting citizens. The first justification was rejected as 
valid only for the federal government, not for a state government. The se- 
cond was apparently considered too weak a justification by the Court, 
which merely observed that aliens could become involved in the political 
arena in ways other than voting. 

Justices Burger, Rehnquist, and Powell filed separate dissenting opi- 
nions. Chief Justice Burger, who felt states needed more latitude in form- 
ing policy, sought to distinguish earlier cases utilizing strict scrutiny of 
state discrimination against aliens as cases where aliens were deprived of 
the ‘‘essential means of economic survival.’’24 Justices Powell, and 
Stewart along with Burger, were of the opinion that it was valid for a 
state to distinguish between aliens who did not wish to become citizens 
and aliens who did.?5 Justice Rehnquist dissented on grounds that the 
aliens could easily reclassify themselves by applying for citizenship 
status.7® 

In a 1982 decision, Toll v. Moreno,?? lower courts had held the 
Maryland policy unconstitutional under the equal protection clause 
following Nyquist v. Mauclet. The Supreme Court, by a majority of six, 
affirmed the decision on the supremacy clause, discussed below. 

Although unnecessary for the Court to consider, it seems possible 
that a majority of the Court would have affirmed Toll under the equal pro- 
tection clause. The six-member majority in the 1982 Toll decision includ- 
ed the five justices adhering to the majority view in Nyquist v. Mauclet. 
But possibly the majority in Toll v. Moreno preferred to decide the case 





3 432 U.S. 1 (1977). 
Id. at 13. 
Id. at 15 (Powell, J., Dissenting). 
Id. at 19-21. (Rehnquist, J., Dissenting). Chief Justice Burger also joined in this opi- 


102 S. Ct. 2977 (1982). For a history of this litigation, see infra note 83. 
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on the supremacy clause because of growing doubts over what exactly 
should be a ‘‘suspect’’ class. Why, for example, are women not entitled 
to this status, while aliens are, especially when it would grossly violate 
present standards of fairness, to deny women the franchise, but not 
aliens? Some Justices openly object to ‘‘suspect’’ status for aliens. For 
example, Justice Rehnquist, dissenting in Toll v. Moreno, did reach the 
equal protection question, and would have upheld the Maryland law as 
rationally based. Pursuing a standard that has not been embraced by a ma- 
jority on the Court, Rehnquist asked whether the class being burdened 
was politically powerless. Finding the aliens to be privileged rather than 
powerless, Rehnquist felt that strict scrutiny was inappropriate.2* The 
majority in Mauclet never inquired into the privileged or unprivileged 
status of the students, who were Canadian and French. The resolution of 
this problem is beyond the scope of this article, and it is enough to 
observe here that benefits to students based on alienage or race appear to 
trigger strict scrutiny, given the Court precedent available at this time. 


C. MIDDLE TIER REVIEW- 
SEX-BASED DISTINCTIONS IN 
QUALIFICATIONS FOR RESIDENCY 


Gender-based distinctions have been used to determine who is a resi- 
dent for tuition policies. For example, some states once granted residen- 
cy status to a female student if married to a resident, without any more 
rigorous requirements; but did not extend this advantage to male 
students married to residents. A few states have required a female stu- 
dent married to a nonresident to meet more rigorous requirements to 
establish residency,2° compared to unmarried female students or male 
students married to nonresidents. 

While it seems legitimate to consider the residence of a spouse (a 
gender neutral concept) in determining whether an individual has 
established residency, gender based distinctions are highly questionable. 
In fact, the practice has been abandoned in virtually every state. Had the 
states continued with such practices it is likely the courts would have 
demanded an end to such gender-based distinctions. 

Supreme Court decisions generally reject classifications based on 
gender when an economic benefit is at stake. For example, in Weinberger 
v. Wiesenfeld,° the Court struck down a provision in the Social Security 
Act that provided survivor’s benefits to a widow with small children to 
care for, but not to a widower in the same position. Again, in Califano v. 





28 Id. at 2998. 

29 E.g., Pennsylvania had such a policy which was struck down in Samuel v. Univer- 
sity of Pittsburgh, 375 F. Supp. 1119 (W.D. Pa. 1974), rev'd and remanded for more ade- 
quate relief, 538 F.2d 991 (3d Cir. 1976). The case is discussed more fully infra at note 34. 
See also supra note 2 

30 420 U.S. 636 (1975). 








1982-83 NONRESIDENT STUDENTS 249 


Goldfarb,31 the Court struck down a provision in the Social Security law 
that made benefits available to widows, regardless of dependency, while 
widowers were entitled to such benefits only if dependent upon the 
female wage earner. In Frontiero v. Richardson,32 the Court held un- 
constitutional a federal law providing increased living allowances and 
medical and dental benefits to a married male member of the armed ser- 
vices, but provided such increased benefits to a female member only if 
her spouse was dependent on her support. The Court viewed these provi- 
sions as discriminating not only against men, but also against working 
women who were deprived of the ability to secure added protection for 
their spouses. In part, the Court rejected these provisions because they 
were based upon ‘‘archaic’’ ideas about the roles of men and women.#? 

The Supreme Court has not specifically dealt with sex-based resident 
tuition policies. The issue was litigated surprisingly few times during the 
time when such regulations were prevalent. Only one lower court case 
can be found that squarely addressed the issue of sex discrimination in 
differential residency requirements for men and women, and in that case, 
the court struck down the policy on equal protection grounds.34 More 
general precedent, cited above, can also be applied. Granting residency 
status to wives but not husbands of residents is obviously also based 
upon ‘‘archaic’’ assumptions about the respective roles of wife and hus- 
band. The same can be said of requiring wives, but not husbands, to meet 
more stringent requirements in establishing residency when the spouse is 





31 430 U.S, 199 (1977). 

32 411 U.S. 677 (1973). See also Orr v. Orr, 440 U.S. 268 (1979) (striking down a law 
requiring divorced men to pay alimony to former wives, but not the converse). But see 
Califano v. Webster, 430 U.S. 313 (1977). The Court upheld a Social Security law provision 
giving females fewer years in which to compute average income, permitting a higher 
benefit. The Court accepted this as rationally based upon a desire to assist women who 
traditionally earned less than men. The Court found the policy based upon reality and not 
upon archaic distinctions between men and women. 

33 Califano v. Goldfarb, 430 U.S. at 207. 

34 See Samuel v. University of Pittsburgh, 375 F. Supp. 1119 (W.D. Pa. 1974), rev’d 
and remanded for more adequate relief, 538 F.2d 991 (3d Cir. 1976). The district court void- 
ed a policy that made it more difficult for women married to nonresidents to establish 
residency, compared to men married to nonresidents. The district court also held that each 
class member’s status would have to be determined on individualized facts, and therefore a 
class action could not be maintained, but the Third Circuit reversed on this point. The Third 
Circuit also reversed the district court’s method of determining damages. The lower court 
had decided to deduct attorney’s fees, but the Third Circuit found this inappropriate, in the 
absence of a fuller record. 

The sex discrimination issue was also presented in Lister v. Hoover, 655 F.2d 123 (7th 
Cir. 1981), but the court found that there was no plaintiff with standing to raise the issue. 
Wisconsin law, as interpreted by the courts, permitted women to become residents only if 
married to a resident at the time of classification. Although the wife of one of the plaintiffs 
became a resident after he was classified as nonresident, he was not married to a resident at 
the time of application. Wisconsin repealed the law in 1975, but the four plaintiffs continue 
to litigate their damage claims. Letter from Phillip J. Hellmuth, College of Letters and 
Science, Univ. of Wis. to Patricia M. Lines (Aug. 30, 1982). 
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a nonresident. Moreover, in the first situation, women are not able to 
confer the same economic benefit on their spouses as men, and men suf- 
fer economic discrimination. In the second case, it is the reverse. The 
parallels with cases such as Weinberger v. Wiesenfeld, Califano v. 
Goldfarb, and Frontiero v. Richardson are obvious. Gender-based distinc- 
tions in determining who is a resident for tuition purposes are patently 
unconstitutional. 

Gender-based tuition policies would also violate Title IX of the 
Education Amendments of 1972, as interpreted in the Department of 
Education’s regulations. Title IX broadly provides that ‘‘No person . . 
shall, on the basis of sex, . . . be subjected to discrimination under any 
educational program or activity receiving federal financial assistance.’’35 
The regulations under Title IX do not specifically address the issue, but 
discrimination based on sex and/or marital status is generally 
prohibited.3* The disappearance of such gender-based distinctions is also 
evidence that university administrators have viewed them as invalid, and 
have practiced ‘‘preventive law’’ by abandoning the policy. 


D. RESTRICTING THE RIGHT TO TRAVEL 
AMONG THE STATES-THE CASE OF NEW RESIDENTS 


A student originally from another state who has no complaint 
grounded in alienage or sex discrimination, might argue that higher tui- 
tion or other costs restricted a fundamental right—the student’s right to 
travel. Although this theory has been rejected by the Supreme Court in a 
1971 college tuition case—Starns v. Malkerson3’7—the Court provided no 
guidance on the issue; it only affirmed without opinion a lower court 
decision. The contours of the right to travel are outlined in other cases, 
and in particular the earlier welfare case—Shapiro v. Thompson.** In 
Shapiro, the Court struck down a durational residency requirement for 
welfare recipients. To be eligible for welfare, an individual had to reside 
in the state for at least one year. The Court reasoned that the requirement 
discouraged U.S. citizens from migrating from state to state—an inherent 
right of national citizenship, derived from no specific constitutional pro- 
visions, but from a reading of the document as a whole. The Court held 
that individuals moving from one state to another were exercising a con- 
stitutional right, ‘‘and any classification which serves to penalize the ex- 
ercise of that right, unless shown to be necessary to promote a compelling 
governmental interest, is unconstitutional.’’39 





35 20 U.S.C. § 1681 (1976). 

36 The regulations provide that criteria for admission ‘‘[s]hall not apply any rule con- 
cerning . . . marital status of a student or applicant which treats persons differently on the 
basis of sex... .’’ 45 C.F.R. § 86.21(c) (1981). 

37 326 F. Supp. 234 (D. Minn. 1970), aff'd mem., 401 U.S. 985 (1971). Cf. Sosna v. 
Iowa, 419 U.S. 393 (1975) (upholding one-year durational residency requirement prior to 
permitting citizen to file a divorce action). 

38 394 U.S. 613 (1969). 

39 Id. at 634 (emphasis is the Court’s). 
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The Court made it clear that such a policy could not be justified by a 
desire to protect the state’s budget by discouraging the migration of 
needy persons into the state.4° The Court rejected Connecticut’s argu- 
ment that the one-year requirement preserved welfare benefits for those 
who had paid taxes, noting no such requirement for long-term residents. 
When the state argued that the requirement facilitated budget planning, 
the Court observed that the state did nothing to determine how many new 
residents had arrived in the state, much less how many might require 
public assistance. The Court also rejected an argument that the one-year 
requirement was an efficient way to determine residence, and indicated 
that less drastic means were available to prevent fraud.*! 

Using strong language, the Court in Shapiro found it invalid— 


to distinguish between new and old residents on the basis of the contribu- 
tion to the community through payment of taxes. . . . Appellants’ reasoning 
would logically permit the State to bar new residents from schools, parks 
and libraries or deprive them of police and fire protection. Indeed it would 
permit the State to apportion all benefits and services according to the past 
tax contributions of its citizens. The Equal Protection Clause prohibits such 
an apportionment of state services.*? 


However, the Court limited this holding to the facts before it: 


We imply no view of the validity of waiting-period or residence re- 
quirements determining eligibility to vote, eligibility for tuition-free educa- 
tion, to obtain a license to practice a profession, to hunt or fish, and so forth. 
Such requirements may promote compelling state interests on the one hand, 
or, on the other, may not be penalties upon the exercise of the constitutional 
right of interstate travel. 


The right to travel was reaffirmed as a fundamental right in San An- 
tonio School District v. Rodriguez** despite the Court’s holding that no 
right is fundamental if it is not expressed in the Constitution. Although 
in Rodriguez the Court found that the right to education was not fun- 
damental under the federal constitution, it reaffirmed the right to travel 
as ‘‘long . . . recognized as a right of constitutional significance. . . .’’45 
The right to travel as articulated in Shapiro also served to invalidate laws 
excluding indigent nonresidents from access to free nonemergency 
hospital and other medical services made available to indigent older 
residents, in Memorial Hospital v. Maricopa County.** 





. at 629. 

. at 632-38. 

. at 632-33. 

. at 638 n.21. 
411 U.S. 1 (1973). 
Id. at 32. 
415 U.S. 250 (1974). 
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Finally, as already noted, the Supreme Court has approved a federal 
district court decision that permitted higher tuition payments for new 
residents at the University of Minnesota, in Starns v. Malkerson.*’ Plain- 
tiffs and their husbands moved to Minnesota in 1969, applied for admis- 
sion for the 1969-70 school year and were admitted with nonresident 
status. In January, 1970, plaintiffs’ request for resident status was review- 
ed and granted, effective for the summer 1970 session (one year follow- 
ing their arrival in the state). The district court held that the higher tui- 
tion did not in fact discourage interstate travel, noting that 6,000 of the 
50,000 students enrolled at the university were nonresidents.*® It also 
held that the one year waiting period before new residents could enjoy 
the benefits of reduced tuition would not prevent ‘‘any appreciable 
number of persons from moving into the state.’’ The court distinguished 
Shapiro as a case that involved ‘‘basic necessities of life to needy 
residents.’’*2 The court observed that ‘‘while we fully recognize the 
value of higher education, we cannot equate its attainment with food, 
clothing and shelter.’’5° Applying equal protection analysis, the court ac- 
cepted ‘‘partial cost equalization’’ as a legitimate state objective justify- 
ing the difference in treatment.®! 

In 1971, the Supreme Court affirmed Starns v. Malkerson without 
opinion, but in a subsequent case, in 1973, three Justices questioned the 
validity of this decision.5? Later in 1973, early in the next term, the High 
Court affirmed a case similar to Starns, involving a one-year durational 
requirement in the state universities of Washington.®? The three Justices 
who had questioned the validity of Starns were silent. 

Had the Court’s activity in this area stopped at this point, the issue 
would seem to be permanently settled. However, in 1974, the high Court 
applied strict scrutiny and rejected a durational residency requirement in 
the Maricopa County** case, involving nonemergency health services, 
which arguably are also distinguishable from Shapiro. 





326 F. Supp. 234, 237 (D. Minn. 1970), aff'd mem. 401 U.S. 985 (1971). 
326 F. Supp. at 237. 

Id. at 238. 

Id. 

51 Td. at 240. The court said: 

Minnesota has the right to say that those new residents of the state shall make 

some contribution, tangible or intangible, towards the state’s welfare for a period 

of 12 months before becoming entitled to enjoy the same privileges as long-term 

residents possess to attend the University at a reduced resident’s fee. 
326 F. Supp. at 241. 

52 See Vlandis v. Kline, 412 U.S. 441, 455 (1973) (Marshall, J., concurring, in an opin- 
ion joined by Mr. Justice Brennan); Id. at 456 (White, J., concurring). Plaintiffs did not raise 
and the Court expressly did not decide the equal protection issue raised in Vlandis. The 
case is discussed more fully below. 

53 Sturgis v. Washington, 368 F. Supp. 38 (W.D. Wa. 1973), aff'd mem. 414 U.S. 1057 
(1973). 

54 415 U.S. 250 (1974). 
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Then in June, 1982, in Zobel v. Williams,*> while condemning 
Alaska’s law providing higher mineral dividends to people who could 
claim more years residency in Alaska, the Court raised the issue once 
again. The Court found Alaska’s practice so irrational that it was unnec- 
essary to determine what standard of review would apply. The practice 
violated the equal protection clause under even the most relaxed stan- 
dard. 

In Zobel the Court specifically limited the value of Starns v. Malker- 
son as precedent, observing that it was a case involving summary affir- 
mance and, as such, ‘“‘is not to be read as an adoption of the reasoning 
supporting the judgment under review.’’5* The Court distinguished the 
one-year requirement in Starns as a ‘‘test of bona fide residence,’’ and 
not a case of discrimination between residents on the basis of their con- 
tribution to the community.>*” 

The Court viewed the Alaska case as one that distinguished between 
residents on the basis of their contribution to the state, and found this in- 
valid as lacking a rational basis. In dicta, the Court observed that basing 
tuition rates on length of residency ‘‘would give rise to grave problems 
under the Equal Protection Clause of the Fourteenth Amendment.’’5* Ex- 
panding on this dicta, the Court condemned ‘‘varying university tuition 
on a sliding scale based on years of residence .. . or. . . limiting access to 
finite public facilities, [or] eligibility for student loans . . . by length of 
domicile. . . .’’5* The Zobel dicta appears to accept one year durational 
residency requirements as a test of residency. In effect, the Court reclass- 
ified Starns as a case involving discrimination against nonresidents, 
rather than new residents. But this does not answer much, for the ques- 
tion remains, why did the Court strike down one-year residency re- 
quirements in the Shapiro and Maricopa County cases? Why could not 
the requirements there also be considered a test of residency? Perhaps the 
best answer is that the present Court is having ideological difficulties 
with the rules for equal protection analysis established by an earlier 
Court, and has turned to a more subjective balancing test. 

So where does this leave a college student who established residency 
less than one year ago? The Court’s express language in Zobel preserves 
the one-year durational requirement by means of a legal fiction—by call- 
ing it a test of residency. This does not stand up. very well, after rexamin- 
ing the virtually indistinguishable one-year waiting period struck down 
in Shapiro and Maricopa County. On the other hand, if the Court is sub- 
jectively balancing the interests of people involved against the state’s, 
the college student’s real interest is in the sum of money saved in one 





55 102 S.Ct. 2309 (1982). 
Id. at 2315 n. 13. 
Id. 
Id. at 2314, citing Vlandis v. Kline, 412 U.S. 441 (1973), discussed infra. 
Id. at 2314. 
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year, were he or she to qualify for lower tuition status. This is not com- 
parable to the interest of poverty-stricken families in the food, clothing 
and shelter made available through welfare benefits (Shapiro) or their in- 
terest in medical services, even if ‘‘nonessential’’ (Maricopa County). 
Where the exposure to higher tuition changes is limited to one year the 
college student’s financial interests may not equal the interests ot the 
new Alaskan resident, who will receive fewer benefits in subsequent 
years relative to long-term residents. The new Alaskan resident remains 
in an inferior status until all the long-term residents die. Whether one ac- 
cepts the Court’s language in Zobel at face value, or accepts the notion 
that the Court is moving toward a balancing test, this analysis suggests 
that one year durational residency requirements will be upheid and 
Starns will probably remain good law. But longer waiting periods may be 
in jeopardy. Alaska, for example, now faces litigation over its two-year 
durational residency requirement for recipients under its very generous 
student loan program. The Supreme Court has made it clear that it is 
willing to draw a line on such requirements. It could well be at one year. 


II. PRIVILEGES AND IMMUNITIES OF NONRESIDENTS 


The foregoing discussion focuses on new residents. People in the 
state who do not wish to be citizens of that state present a less compelling 
case for heightened review of higher tuition charges under the equal pro- 
tection clause. An absolute refusal to serve nonresidents is yet another 
matter. Although the Court has permitted classifications between 
residents and nonresidents under the equal protection clause, denying 
certain advantages to nonresidents while extending them to residents has 
been held invalid as a violation of the privileges and immunities clause. 
Article IV, section 2 of the Constitution provides that ‘‘[t]he citizens of 
each state shall be entitled to all privileges and immunities of citizens in 
the several States.’’®° In analyzing a question under this clause the Court 
applies a test of reasonableness, similar to the ‘‘reasonable basis’’ test in 
equal protection cases.*1 Thus, the Court has found it unconstitutional 
for Georgia to make it a crime to obtain an abortion, and then to grant cer- 
tain exceptions for residents only, noting the absence of any evidence 
that public or private facilities in the State were in need of protection 
from an influx of nonresidents.*? Further, in 1978, the Court held that a 
state law limiting big game licenses to residents of the state neither 
restricted free travel among the states nor violated the privileges and im- 
munities clause.** Without discussing the matter, the Court has apparent- 





60 Doe v. Bolton, 410 U.S. 179 (1973). 

61 Baldwin v. Fish and Game Comm’n of Montana, 436 U.S. 371, 383 (1978). 

62 Doe v. Bolton, 410 U.S. 179, 200 (1973). It would seem that even if such evidence 
existed, a serious problem remains if one is guilty or not guilty of a crime because one is or 
is not a resident. 

63 Baldwin v. Fish and Game Comm’n of Montana, 436 U.S. 371, 383 (1978). 
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ly been influenced by the interest in the public service. One hopes that 
education ranks at least as high as health services, particularly abortion 
services, and well above interest in sporting activity. As such, it seems 
safe to conclude that totally withholding higher education services from 
nonresidents violates the privileges and immunities clause. There are 
more valid reasons for imposing relative burdens, such as higher tuition, 
on nonresidents. Analysis of such issues would most likely track the 
analysis under the equal protection clause, and higher tuition for 
nonresidents would be sustained. 


Ill. THE SUPREMACY CLAUSE AND ALIENS 


In Toll v. Moreno,** the Court examined a state law that 
discriminated against aliens in the light of the supremacy clause, which 
makes the federal constitution, laws and treaties the ‘‘Supreme Law of 
the Land.’’ The high Court held that the aliens in question were protected 
by federal law and treaties, and that the state policy was inconsistent 
with federal policy. 

The aliens in Toll represented a relatively cosmopolitan, privileged 
class—children of employees of international organizations, possessing a 
*“‘G-4’’ visa, and given special status under federal law. Maryland had 
refused to allow these resident alien students to enjoy the lower tuition 
rates normally granted to residents of the state, arguing that many en- 
joyed a federally-imposed exemption from state income taxes. Therefore, 
the students should contribute to the university through higher tuition 
payments. The federal district court held that this policy violated two 
provisions of the Constitution—the equal protection clause and the 
supremacy clause. The appellate court summarily affirmed the decision. 
The Supreme Court also affirmed, but preferred to rest its decision in Toll 
exclusively on the supremacy clause. The possibility remains that such a 
policy may also violate the equal protection clause. The lower court’s 
holding under the equal protection clause seemed squarely grounded on 
a prior Supreme Court decision-—Nyquist v. Mauclet,*5 which in- 
validated New York’s grant of financial aid only to citizens and persons 
intending to become citizens. 

The majority—in an opinion written by Justice Brennan, joined by 
Justices White, Marshall, Blackmun, Powell and Stevens, emphasized 
the ‘‘preeminent’’ role of the federal government in matters concerning 
aliens: ‘‘[s]tate regulation not congressionally sanctioned that 
discriminates against aliens lawfully admitted to the country is imper- 
missible if it imposes additional burdens not contemplated by 
Congress.’’6* The Court observed that because persons with G-4 visas 





64 102 S.Ct. 2977 (1982). 
85 432 U.S. 1 (1971). 
66 102 S. Ct. at 2983-84 (quoting De Canas v. Bica, 424 U.S. 351, 358 n.6 (1976)). 
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were expressly permitted under the immigration laws to acquire domicile 
in the states, ancillary burdens such as that imposed by Maryland, were 
not contemplated by Congress.*? The Court also noted that since the 
salaries of these individuals were sometimes exempt from state taxation, 
‘(t]he State may not recoup indirectly from respondents’ parents the 
taxes that the Federal Government has expressly barred the State from 
collecting.’’®® 

Finally, the Court found that ‘‘[i]Jn such circumstances, we cannot 
conclude that Congress ever contemplated that a State, in the operation 
of a university, might impose discriminatory tuition charges and fees 
solely on account of the federal immigration classification.’’®® 

Justice Rehnquist, dissenting, believed that there was no case for 
federal preemption. He also stressed that about 75% of the resident aliens 
in the G-4 status were not exempt from taxation by the states on their 
salaries. He felt that those who were exempt from state taxes were exempt 
pursuant to treaties and international agreements, and in the absence of 
federal preemption, the standard should be whether the state rule 
‘‘stands as an obstacle to the accomplishment and execution of the full 
purposes and objective’’ of those treaties and agreements.”° He believed 
the answer should be ‘‘no,’’”1 and therefore proceeded to the equal pro- 
tection argument, which, as noted above, he also rejected.72 

Justice O’Connor concurred only in part, agreeing with the majority 
that resident aliens cannot be charged increased tuition, but only where 
federal law had in fact exempted the salaries of the parents from state tax- 
ation’? 

The case is interesting primarily because Maryland’s argument—ad- 
dressing the equal protection standards—had stressed the tax privileges 
of the alien-plaintiffs. Maryland believed this justified treating them as 
nonresidents, who also did not contribute fully to the state. But this very 
element became evidence against the state under the supremacy clause. 
The number of aliens involved was relatively small, and the case is of 
limited scope—covering only those protected by treaties and interna- 
tional agreements. For other aliens, Nyquist v. Mauclet provides a better 
starting point to determining the full range of the rights at a state institu- 
tion. 


IV. DUE PROCESS 


A fourth set of constitutional concerns arise out of the due process 





102 S. Ct. at 2986. 
. at 2985. 
. at 2986. 
. at 2996. 
. at 2994-97. 
. at 2997-99. 
. at 2989-90. 
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clause. Generally, the due process clause governs the procedures that 
must be followed before a burden is imposed, but it may also govern cer- 
tian more substantive questions. As interpreted by the Supreme Court, at 
least until recent years, the due process clause forbids a state from mak- 
ing irrebuttable presumptions about the status of a person if there is any 
likelihood that the presumption could be wrong. In such cases, the in- 
dividual involved is entitled to a hearing on the underlying issue affec- 
ting the individual’s status. Cases where the Court has applied this doc- 
trine include, for example, a case where a school district would not allow 
a pregnant teacher to teach from the middle of pregnancy until three 
months after birth.” The Court has also struck down a state law that 
denied a natural father custody of his illegitimate child on the death of 
the mother.’5 

This doctrine was applied to a case involving classification of 
students as nonresidents in Vlandis v. Kline.” Kline was a California 
resident before coming to Connecticut. She applied for admission and 
was accepted with resident status in May 1971. In June, she married (in 
California) and then moved to Storrs, Connecticut. Kline obtained a Con- 
necticut driver’s license; she registered her car in Connecticut; and she 
voted there. In July, a new law went into effect, and she was reclassified 
as nonresident. The law provided that all unmarried students were per- 
manently to be classified nonresidents if the ‘‘legal address for any part 
of the one-year period immediately prior to his application for admission 
. . . was outside of Connecticut.’’”” For married students, the statute was 
almost the same, except for the one-year waiting period: if an applicant’s 
legal address was in another state at the time of application, married 
students were classified as nonresident. Kline lost the benefit of free tui- 
tion, and had to pay $150 tuition and a $200 fee. In the second semester, 
costs increased to $425 for titution and a $200 fee; residents paid only 
$175 for tuition. 

The second plaintiff, Catapano, applied for admission in January 
1971 from Ohio and was accepted in February. In August 1971, she 
changed her residence to Connecticut and enrolled. She possessed a Con- 
necticut driver’s license, car registration and voter registration. Never- 
theless, she was classified as nonresident for tuition payment purposes. 

The Supreme Court held that Connecticut’s law created an irreversi- 
ble and conclusive presumption in violation of the due process clause. 


[S]ince Connecticut purports to be concerned with residency in allocating 
the rates for tuition and fees in its university system, it is forbidden by the 





74 Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974). 

75 Stanley v. Illinois, 405 U.S. 645 (1972). In these cases the Court held, in essence, 
that individuals were entitled to a hearing on their capacity to teach, or to be a parent. 

76 412 U.S. 441 (1973). 

77 Id. at 442. 





258 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 9, No. 


Due Process Clause to deny an individual the resident rates on the basis of a 
permanent and irrebuttable presumption of nonresidence, when that 
presumption is not necessarily or universally true in fact, and when the 
State has reasonable alternative means of making the crucial 
determination.7® 


In short, plaintiffs were entitled to some kind of fact-based hearing 
on the question of whether they were Connecticut residents, not tainted 
by any presumptons that might override actual facts. This ‘‘irrebuttable 
presumption’’ rule emerged at a time when the Supreme Court was hav- 
ing doctrinaire problems with equal protection cases. In particular, the 
Court as a whole was having a difficult time applying the rigid two-tier 
test in cases where a classification was sensitive, but not suspect, and 
where the interest of the burdened party was an important one, if not a 
fundamental right. For a brief time, the Court probably thought it had a 
more simple alternative approach that could be used in some of these 
cases. In fact, however, the irrebuttable presumption doctrine carried 
with it new difficulties. For example, how should the Court treat a law 
forbidding those under age seventeen to drink alcoholic beverages, or to 
drive a motorized vehicle? The minor could argue that such a law irrebut- 
tably presumes that he or she is incapable of maturely handling such 
tasks, when in fact some minors are. Yet such laws are eminently 
reasonable and obviously needed. Further, it would be an impractical 
burden to require the state to forego such arbitrary age cutoffs. 

The Court came partially to grips with this kind of problem in 
Weinberger v. Salfi, 7° a case involving a social security provision that 
limited a spouse’s survivor benefits to those spouses who had been mar- 
ried to the covered wage earner, for nine months or more. A woman who 
had been married to a covered individual for only six months brought 
suit, arguing that the law irrebuttably presumed that her marriage was a 
sham designed to obtain social security benefits, and denied her an op- 
portunity to prove otherwise. 

At this point, the Court decided to draw the line in the use of its ir- 
rebuttable presumption doctrine. Its use, the Court feared, ‘‘would turn 
the doctrine . . . into a virtual engine of destruction for countless 
legislative judgments which have heretofore been thought wholly consis- 
tent with the Fifth and Fourteenth Amendments to the Constitution.’’®° 
The Court then proceeded to treat this case like any equal protection case. 
It decided that the rational basis test should apply, upheld the law, and 
rejected the claim of the widow. 

In refusing to apply the doctrine of irrebuttable presumptions, the 
Court attempted to distinguish the earlier cases where the doctrine did 
apply on the basis of contractual versus noncontractual claims: ‘‘Unlike 





78 Id. at 452. 
79 422 U.S. 749 (1975). 
80 Id. at 772. 
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the claims involved in Stanley and LaFleur, a noncontractual claim to 
receive funds from the public treasury enjoys no constitutionally pro- 
tected status.’’®! The Court nevertheless did not make it clear whether 
only contractual claims enjoy protection. Stanley,*? involving the claim 
of a father to custody of an illegitimate child, seems to suggest that there 
may be other, unspecified interests that will trigger the ‘‘irrebuttable 
presumption’’ doctrine. 

As the benefit of reduced tuition at a state university is a noncontrac- 
tual claim, it is not clear whether Vlandis remains valid. It is possibly 
narrowly limited to cases where an individual was accepted at the 
university in a resident status, giving rise to a ‘“‘contractual claim,’’ and 
then reclassified. The issue had come up in early stages of Toll v. 
Moreno. The federal district court in Moreno had found unconstitutional 
as an irrebuttable presumption an earlier policy of the University of 
Maryland that presumed that the resident aliens were not residents for 
tuition purposes.*? The Supreme Court did not decide this point, but the 
opinion in Elkins referred to Vlandis as a case limited by Salfi, again 
without specifying how it was limited.*4 

In 1982, Justice Rehnquist in his dissent in Toll v. Moreno again 
questioned whether Vlandis remained valid, but he found it unnecessary 
to decide the issue, holding that it had been disposed of by his equal pro- 
tection analysis.*> (It would not seem to dispose of the issue for those 


who adhered to the majority view in Vlandis—as the due process argu- 
ment was there treated as an independent basis for unconstitutionality.) 
It is possible, in the light of the caveats about Vlandis found in Elkins v. 





81 Id. at 771-72. 
82 405 U.S. 645 (1972). 

83 Elkins v. Moreno, 435 U.S. 647 (1978), reviewed sub nom. Toll v. Moreno, 441 
U.S. 458 (1979). The Court reviewed th question of a possible invalid irrebutable presump- 
tion in Elkins, and declined to decide, as the analysis depended upon an unresolved inter- 
pretation of state law. The Court held that since domicile was the primary test of residency 
for tuition purposes, the issue could only be resolved after clarification of the rules under 
state common law. It certified this question to the Maryland courts. The Court of Appeals of 
Maryland responded by deciding that, under Maryland law, individuals holding a ‘‘G-4 
visa’ (dependants of parents with a ‘‘G-4 visa’’, i.e. officers or employees of international 
treaty organizations) were capable of becoming Maryland domiciliaries. This made it possi- 
ble for these aliens to obtain lower tuition. Toll. v. Moreno, 284 Md. 425, 397 A.2d 1009 
(1979). 

Before the Maryland high court reached this decision, however, the University of 
Maryland adopted a new policy which appeared to reverse its emphasis on domicile, and to 
deny in-state status to all nonimmigrant aliens, including those with a ‘‘G-4 visa.’’ The 
Maryland court did not discuss the implications of this action, as it felt obliged to limit its 
answer to the question certified by the U.S. Supreme Court. Upon receipt of the Maryland 
court opinion, the U.S. Supreme Court, in the 1979 Toll case, sent the issue back to the 
lower federal courts for further consideration of the effect of the new university policy. Toll, 
441 U.S. at 461-62. 

84 435 U.S. at 658-59. 

85 102 S. Ct. 2997, 3002 (1982). 
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Moreno and Toll v. Moreno, that Viandis ultimately will be limited to 
students who were classified as eligible for lower tuition, and then 
reclassified. If so, then a state should ‘‘grandfather’’ students in such a 
position before changing its policy. 

It should be recognized that Vlandis is clearly different from all other 
cases where the Supreme Court has voided a law based on its ‘‘irrebut- 
table presumption’’ doctrine. The other cases could be properly 
classified as a variant on equal protection analysis, applicable only where 
a special, if not fundamental, interest is involved.*® Now that the Court 
has apparently explicitly adopted a middle-tier review under the equal 
protection clause,®” it seems likely that the ‘‘irrebuttable presumption’’ 
doctrine will quietly be dropped from use. 


V. SUMMARY 


State universities, hard pressed for funds, may want to increase tui- 
tion across the board, a decision which raises no serious legal issues 
unless it is done retroactively or in mid-term.** Other states may prefer 
selective increases in tuition to help relieve the financial pressure. Before 
that choice is made, a number of constitutional considerations must be 
made. 

As a general rule, courts have accepted additional burdens on 
nonresidents, so long as the burden has a reasonable basis. This is true 
under both the equal protection clause and the privileges and immunities 
clause of the Constitution. Most courts appear to view it as reasonable to 
assess higher tuition payments against nonresidents. No state has yet bar- 
red nonresident students from its institutions altogether, or imposed 
quotas. While the Court has accepted such barriers in limited cases (game 
licensing), it is unlikely to do so in such an important area as higher 
education. 

Second, a state classification based on alien status is considered 
suspect by the courts, and states must have a compelling reason for im- 
posing burdens on aliens. Of course, if an alien is a nonresident, and the 
state imposes a burden on nonresidents, the policy is discrimination 
against nonresidents, not aliens, and no special consideration need be 
made. Where the federal government has permitted aliens to acquire 
residency in the state, the state would be well advised, in the light of Toll 
v. Moreno, to treat these aliens the same as citizen residents. A majority 





86 See the excellent discussion on this point in Dixon, The Supreme Court and 
Equality: Legislative Classifications, Desegregation, and Reverse Discrimination, 62 Cor- 
NELL L. REV. 494, 514-24 (1977). ; 

87 See Mississippi Univ. for Women v. Hogan, 102 S. Ct. 3331 (1982). 

88 Mid-term increases in tuition raise questions about breach of contract and denial of 
due process. These issues are beyond the scope of this article. For an article focusing on the 
contractual issues, see Jennings, Breach of Contract Suits by Students Against Postsecon- 
dary Education Institutions: Can They Succeed?, 7 J. C. & U. L. 191 (1980-1981). 
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of the Court views the supremacy clause as requiring federal preemption 
of public policy towards these individuals. 

A third pitfall can be found in sex-based residency distinctions, e.g., 
a presumption that the resicence of a wife follows that of her spouse, but 
make no comparable assumption for husbands. Although there is little 
direct precedent on the issue, analagous cases dealing with social securi- 
ty and employee benefits strongly suggest that such sex-based distinc- 
tions are invalid. Title IX regulations also appear to condemn such 
distinctions. 

The Court may see a penalty (e.g. higher tuition) against new 
residents as a burden on the right to travel from state to state—a fun- 
damental right—and will more strictly scrutinize such a policy. 
Although in Starns v. Malkerson, the Supreme Court upheld Minnesota’s 
policy of assessing higher tuition payments against new residents (they 
do not qualify for lower tuition until after one year), subsequent deci- 
sions have cast some doubt upon the holding in the case. A reversal of 
Starns is not expected in the near future, however, given the explicit ac- 
ceptance of the one year requirement by the Court in dicta in 1982. On 
the other hand, withholding ‘‘in-state’’ tuition benefits for longer than 
one year raises serious questions under the equal protection clause. 

Finally, nonresidents generally must have an opportunity to become 
residents, and eventually qualify for lower tuition payments. Under the 
due process clause, the Court has struck down laws in certain cases 
where the law irrebuttably presumed an individual fell into a certain 
category, when in fact the presumption could be incorrect. In such cases, 
the Court will require a hearing to determine whether the underlying 
presumption is true. While this doctrine has not been adequately 
clarified by the Court, it has been applied to Vlandis v. Kline in which it 
was irrebuttably presumed that an individual who was a nonresident at 
the time of application to a state university remained a nonresident. The 
Court has subsequently limited this holding, without indicating exactly 
how it is to be limited. Most likely, the doctrine applies only where a stu- 
dent was admitted as a resident and retroactively classified as nonresi- 
dent. Meanwhile, states are advised to ‘‘grandfather’’ individuals who 
have already received residency status if a new policy is to make it more 
difficult to gain such status. 
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INTRODUCTION 


The numerous employment discrimination actions commenced 
since the enactment of Title VII, and its subsequent amendment in 1972? 
to cover universities, have often entailed lengthy proceedings and com- 
plex issues of law and fact.? These actions have also given rise to a body 
of law to guide unversities and their attorneys through the treacherous 
thickets of Title VII litigation. While the authorities are not always in 
agreement on certain critical issues of law, this paper will nonetheless at- 





* B.S., 1962 Boston University; J.D., cum laude 1965 Boston University School of 
Law. Mr. Bompey is a member of the New York City firm of Baer Marks & Upham specializ- 
ing in representing management in the area of labor relations law. Baer Marks & Upham is 
counsel for Hofstra University and labor counsel for Colgate University. Mr. Bompey is a 
member of the EEO Subcommittee of the Labor Relations Law Section of the American Bar 
Association, a member of the New York State Bar Association and its Task Force to study 
the New York State Human Rights Commission. 

** B.A., 1976 Yeshiva University; J.D., 1979 Harvard Law School. Mr. Saltzman is an 
associate with the firm of Baer Marks & Upham, specializing in the areas of labor relations 
law and litigation. 

1 42 U.S.C. § 2000e. 

2 Pub. L. No. 92-261 (1972). 

3 Faced with the sort of onslaught which can be anticipated in a Title VII action 
against a university, the United States Court of Appeals for the Second Circuit reacted with 
nothing short of exasperation, noting: 

We do not understand how either the federal courts or universities can operate if 
the many adverse tenure decisions against women or members of a minority group 
that must be made each year are regularly taken to court and entail burdens such 
as those here incurred . . . . See, e.g., Johnson v. University of Pittsburgh, 435 F. 
Supp. 1328 (W.D. Pa. 1977) (dismissing complaint alleging refusal to grant pro- 
motion and tenure was discriminatory after 74 days of trial, 12,085 pages of 
testimony, 73 witnesses and nearly 100 exhibits). 
Lieberman v. Gant, 630 F.2d 60, 62 n.1. (2d Cir. 1980). 
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tempt to set forth the main streams of thought, particularly as to how Title 
VII litigation has affected universities. 

Statistical evidence has been the subject of considerable debate in 
such litigation. This paper will focus upon the applicability of statistical 
evidence in university Title VII actions and upon the different uses courts 
have made of such evidence in that context. 

It would be seriously misleading, however, to discuss statistical 
evidence in a vacuum. Since courts have assessed the value of statistical 
evidence only within the framework of non-statistical Title VII analysis, 
it is necessary to first set forth those non-statistical forms of analysis ad- 
dressed by the courts in Title VII actions, particularly in the university or 
college context. 


I. GENERAL BACKGROUND 


A. Disparate Treatment Versus Disparate Impact 


Initially, it should be noted that a Title VII plaintiff may choose to bring 
an action under either a ‘‘disparate impact’’ or a ‘‘disparate treatment’’ 
theory. Because these theories carry with them different modes of analy- 
sis, it is critical that plaintiffs’ theory be identified at the outset, and the 
proper analysis be applied throughout. 

In a disparate impact case, a plaintiff must show that an employment 
practice, neutral on its face, has a substantially disproportionate impact 


upon a group protected by Title VII. Such claims are typically brought as 
class-actions or government initiated practice-or-pattern suits. Examples 
of outwardly neutral employment practices challenged under the dis- 
parate impact analysis include height and weight requirements‘ and cer- 
tain pen-and-pencil tests as a prerequisite for employment.’ Such actions 
are unique in that once plaintiffs have shown the existence and impact of 
such a practice in their prima facie case, the employer will be held liable 
unless the practice can be justified by business necessity.® 

A disparate treatment case, on the other hand, involves a situation 
where an employer treats an individual protected by Title VII differently 
simply because of the person’s protected status. Under disparate treat- 
ment analysis, ‘‘[p]roof of a discriminatory motive is critical.’’? As sum- 
marized by one district court in its oft-cited and thoughtful opinion, ‘‘it 





4 Dothard v. Rawlinson, 433 U.S. 321 (1977). 

5 Washington v. Davis, 426 U.S. 229 (1976). 

6 See generally Dothard v. Rawlinson, 433 U.S. 321 (1977); International Bhd. of 
Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977) [hereinafter cited as Teamsters]; 
Griggs v. Duke Power Co., 401 U.S. 424 (1971). 

7 See Teamsters, supra note 6 at 335 n.15. See also Schwabenbauer v. Board of 
Educ., 667 F.2d 305 (2d Cir. 1981); Murphy v. Middletown Enlarged School Dist., 525 F. 
Supp. 678, 693 (S.D.N.Y. 1981). See generally Furnco Constr. Corp. v. Waters, 438 U.S. 
567, 575 (1978). 
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is the plaintiff’s burden in a Title VII disparate treatment case to establish 
not only the existence of disparate treatment but also that such treatment 
was caused by purposeful or intentional discrimination.’’* 

It appears that plaintiffs may plead both disparate impact and dis- 
parate treatment, even in an individual non-class action.* In such cases 
the courts have scrutinized plaintiffs’ case carefully and have made 
short-shrift of disparate impact arguments where plaintiff was not af- 
fected by some employment principle or practice neutral in form but 
discriminatory in fact or some widescale practice and pattern of employ- 
ment discrimination.1° Moreover, while allowing disparate impact 
arguments, few courts have actually applied such analysis in cases where 
disparate impact has been alleged by a single plaintiff in a university en- 
vironment." 

This paper will focus primarily upon the usual form of litigation in 
the university context - a private non-class action by an individual plain- 
tiff alleging disparate treatment as to terms and conditions of employ- 
ment. Other theories, such as class actions or disparate impact, will be 
discussed only as they relate to the primary focus of this paper. 


B. Balancing Title VII Against The Judicial Non-Intervention Doctrine 


Prior to the 1972 Amendments to Title VII which applied the prohib- 
itions of the Civil Rights Act to colleges and universities, most courts 
subscribed to a policy of judicial non-intervention in academic affairs.‘ 
Sensitive to the special expertise required in evaluating faculty members 
for promotion or appointment, the courts were reluctant to ‘‘second 
guess’’ those decisions when challenged by academic employees, except 
when the decisions were arbitrary and capricious.’ Judicial deference to 





8 Presseisen v. Swarthmore College, 442 F. Supp. 593, 599 (E.D. Pa. 1977), aff'd, 582 
F.2d 1275 (3d Cir. 1978). 

2 See, e.g., Heagney v. University of Wash., 642 F.2d 1157, 1163 (9th Cir. 1981); 
Spurlock v. United Airlines, Inc., 475 F.2d 216 (10th Cir. 1972); Jones v. Lee Way Freight, 
Inc., 431 F.2d 245 (10th Cir. 1970), cert. denied, 401 U.S. 954 (1971); Bryant v. Interna- 
tional School Services, 502 F. Supp. 472 (D.N.J. 1980); Clark v. Alexander, 489 F. Supp. 
1236 (D.C.C. 1980), modified sub nom, Clark v. Marsh, 665 F.2d 1168 (D.C. Cir. 1981). 

10 See, e.g., Ste. Marie v. Eastern R.R. Ass’n, 650 F.2d 395, 399 n.2 (2d Cir. 1981); 
Heagney v. University of Wash., 642 F.2d 1157, 1163 (9th Cir. 1981). See also Murphy v. 
Middletown Enlarged City School Dist., 525 F. Supp. 678, 689 (S.D.N.Y. 1981); Hernandez- 
Cruz v. Fordham Univ., 521 F. Supp. 1059, 1072 n.5 (S.D.N.Y. 1981); Wade v. New York 
Tel. Co., 500 F. Supp. 1170, 1179-80 (S.D.N.Y. 1980); Presseisen v. Swarthmore College, 
442 F. Supp. 593, 598-99 (E.D. Pa. 1977), aff'd, 582 F.2d 1275 (3d Cir. 1978). 

11 See, e.g., Heagney v. University of Wash., 642 F.2d 1157 (9th Cir. 1981); Murphy 
v. Middletown Enlarged City School Dist., 525 F. Supp. 678 (S.D.N.Y. 1981); Hernandez- 
Cruz v. Fordham Univ., 521 F. Supp. 1059 (S.D.N.Y. 1981); Presseisen v. Swarthmore Col- 
lege, 442 F. Supp. 593 (E.D. Pa. 1977), aff'd, 582 F.2d 1275 (3d Cir. 1978). 

12 See, e.g., Green v. Board of Regents of Texas Tech Univ., 335 F. Supp. 249 (W.D. 
Tex. 1971), aff'd, 474 F.2d 594 (5th Cir. 1973) and cases cited therein. 

13 Id. 
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academic decisions even after the 1972 Amendment was upheld by the 
Second Circuit in Faro v. New York University.'* In that case, the court 
held that non-renewal of a faculty member’s contract by a university for 
economic reasons did not violate Title VII’s prohibition against sex dis- 
crimination. Noting the inherent and necessary subjectivity attendant to 
such decisions, the court declined to become a super-tenure-review com- 
mittee. In a passage often cited, the court wrote: ‘‘Of all fields, which the 
federal courts should hesitate to invade and take over, education and 
faculty appointments at a University level are probably the least suited 
for federal court supervision.’’*5 

The Second Circuit’s concern with educational freedom has been 
embraced by numerous courts throughout the nation which have noted 
the special quality of academic decisions (especially with regard to 
tenure), their inherent subjectivity, and the inappropriateness of judicial 
intervention in that regard.’® As stated in Johnson v. University of Pitts- 
burgh: 


[T]jenure is a privilege, an honor, a distinctive honor, which is not to be ac- 
corded to all assistant professors. It is a very high recognition of merit. It is 
the ultimate reward for scientific and academic excellence. It is to be award- 
ed in the course of search for fundamental merit. . . . Such decision by its 
very nature cannot be made by a court but must be made by the faculty, the 
administration and trustees of the university.” 


Thus, the award of tenure or other forms of academic advancement 
should be left to the university. 


All the court can do is to determine whether reasonable good faith was 





14 502 F.2d 1229 (2d Cir. 1974). See also Lieberman v. Gant, supra note 3; Labat v. 
Board of Higher Educ., 401 F. Supp. 753, 756 (S.D.N.Y. 1975). But cf., Powell v. Syracuse 
Univ., 580 F.2d 1150 (2d Cir. 1978) in which the Second Circuit, while affirming dismissal 
of plaintiff’s action, feared that, at least with regard to non-tenure decisions, 

the common sense position we took in Faro, namely that courts must be ever- 
mindful of relative institutional competence has been pressed beyond all 
reasonable limits, and may be employed to undercut the explicit legislative intent 
of the Civil Rights Act of 1964. In affirming here, we do not rely on any such 
policy of self-abnegation where colleges are concerned. 
580 F.2d at 1153. The court defined its task as being ‘‘to steer a careful course between ex- 
cessive intervention in the affairs of the university and the unwarranted tolerance of 
unlawful behavior.”’ Id. at 1154. 

18 Id. at 1231-32. 

16 See, e.g., Smith v. University of N.C., 632 F.2d 316, 345-46 (4th Cir. 1980); 
Meehan v. New England School of Law, 522 F. Supp. 484, 489-99 (D. Mass. 1981); Cooper 
v. University of Tex., 482 F. Supp. 187, 195 (N.D. Tex. 1979), aff’d, 648 F.2d 1039 (5th Cir. 
1981); Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1345-46, 1353-55 (W.D. Pa. 
1977); Peters v. Middlebury College, 409 F. Supp. 857 (D. Vt. 1976) (professor’s value can- 
not be measured by objective standards); Johnson v. Board of Educ., 12 FEP Cases 996, 1001 
(D.N.D. 1975). 

17 435 F. Supp. at 1353. 
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shown and whether fair consideration was given to the matter by those hav- 
ing the right to decide so as to determine that sex (or race) discrimination 
was not actually a factor in arriving at the decision. If the criteria used and 
the procedures followed were reasonable and rationally related to the deci- 
sion reached this is about as far as the court can go.* 


However, a growing number of courts have expressed an increasing 
sense of authority in reviewing university and college decisions as they 
relate to Title VII.1° These courts have frequently noted that the 1972 
Amendments to Title VII deleted an exemption for institutions of higher 
education which had been contained in the original 1964 Civil Rights 
Act.2° Moreover, the legislative history of the 1972 Amendments also in- 
dicates strong congressional concern with discrimination in the academic 
environment.?! It appears that the courts’ greater willingness to review 
academic decisions to determine whether an invidious basis was a factor 
is gaining acceptance, even among courts traditionally sensitive to the 
need for academic discretion.22 However, once the university demon- 
strates that its decision was based on a legitimate, non-discriminatory 
reason that was not a pretext for a form of prohibited discrimination the 
court will not second guess the university’s academic judgment.?? 


C. Analysis and Allocation of Proof—MCDONNELL DOUGLAS 


The vast majority of Title VII actions involving universities are 
individual, non-class actions alleging disparate treatment by a university 
against one of more plaintiffs on the basis of sex, race, color, national 
origin or religion. It appears well established that ‘‘[t]he starting point 
when a Title VII plaintiff alleges disparate individual treatment under 
facially neutral policies is the Supreme Court’s analysis in McDonnell 
Douglas Corp. v. Green. . . .’’4 The McDonnell Douglas test is not the 





18 435 F. Supp. at 1357. See also, e.g., Lieberman v. Gant, 630 F.2d 60 (2d Cir. 1980); 
Smith v. University of N.C., 632 F.2d 316 (4th Cir. 1980); Cussler v. University of Md., 430 
F. Supp. 602 (D. Md. 1977); Labat v. Board of Higher Educ., 401 F. Supp. 753 (S.D.N.Y. 
1975). 

19 See, e.g., Kunda v. Muhlenberg College, 621 F.2d 532, 550-51 (3d Cir. 1980); 
Whiting v. Jackson State Univ., 616 F.2d 116, 121 (5th Cir. 1980); Jepsen v. Florida Board of 
Regents, 610 F.2d 1379, 1382-83 (5th Cir. 1980); Sweeney v. Board of Trustees, 569 F.2d 
169, 176 (1st Cir.), vacated and remanded on other grounds, 439 U.S. 24 (1978), aff’d on re- 
mand, 604 F.2d 106, cert. denied, 444 U.S. 1045 (1979). 

20 Id. Compare, Pub. L. No. 88-352 § 702 (1964) with, 42 U.S.C. § 2000e-1. 

21 See supra note 19. 

22 See Smith v. University of N.C., 632 F.2d at 345 n.26; Davis v. Weidner, 596 F.2d 
726, 731-32 (7th Cir. 1979); Powell v. Syracuse Univ., 580 F.2d 1150, 1153-54 (2d Cir. 
1978); Johnson v. University of Pittsburgh, 435 F. Supp. at 1354-55. 

23 See supra notes 11, 14. 

24 Lieberman v. Gant, 630 F.2d 60, 62-63 (2d Cir. 1980). See also Ste. Marie v. Eastern 
R.R. Ass’n, 650 F.2d 395, 398-99 (2d Cir. 1981); Smith v. University of N.C., 632 F.2d 316, 
340 n.18 (4th Cir. 1980); Davis v. Weidner, 596 F.2d 726 (7th Cir. 1979); Hemandez-Cruz v. 
Fordham Univ. 521 F. Supp. 1059, 1070 (S.D.N.Y. 1981); Wade v. New York Tel. Co., 500 F. 
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sole forumla for raising an inference that an employment decision was 
based on discrimination,?5 especially where direct evidence of 
discrimination exists. Nonetheless, in the cases reviewed it was the 
predominant one. Moreover, unless direct evidence of discrimination is 
presented, it is unlikely that a court would find discrimination where 
plaintiff could not establish a prima facie case under McDonnell Douglas. 
Therefore, since this paper is concerned with the usual non-class action 
plaintiff, discussion will be limited to the McDonnell Douglas standard 
in general. 

The McDonnell Douglas test, as adapted to the academic environ- 
ment, requires that a plaintiff show the following to establish a prima 
facie case:26 


(1) That the plaintiff belongs to a disadvantaged class or to a racial or religi- 
ous minority; 

(2) That the plaintiff sought and was qualified for reappointment or promo- 
tion;27 

(3) That the plaintiff was not reappointed or promoted; and 

(4) That, in the case of reappointment, the college sought applicants to fill 
the position from persons of plaintiff’s qualifications; or, in the case of 
promotion, the employer had promoted other persons possessing similar 
qualifications at approximately the same time.?® 





Supp. 1170, 1175 (S.D.N.Y. 1980) (‘‘McDonnell Douglas posits the requisite order and alloca- 
tion of proof in a private, non-class action challenging employment discrimination.’’). 

25 Lee v. Russel County Bd. of Educ., F.2d (11th Cir. 1982). See general- 
ly Lynn v. Regents of the University of Cal., 656 F.2d 1337, 1341 (9th Cir. 1981), cert. 
denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982) (Nos. 81-1962 and 81-2005); Stanojev v. 
Ebasco Services, Inc., 643 F.2d 914, 920-21 (2d Cir. 1981) (action under ADEA), Loeb v. 
Textron, Inc., 600 F.2d 1003, 1018-19 (1st Cir. 1979). 

26 The McDonnell Douglas test, as originally enunicated by the Supreme Court, pro- 
vides: 

[t]he complainant in a Title VII trial must carry the initial burden . . . of establish- 

ing a prima facie case of racial discrimination. This may be done by showing (i) 

that he belongs to a racial minority; (ii) that he applied and was qualified for a job 

for which the employer was seeking applicants; (iii) that, despite his qualifica- 

tions, he was rejected; (iv) that, after his rejection, the position remained open 

and the employer continued to seek applicants from persons of complaint’s quali- 

fications. [Footnote omitted]. McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 

802 (1973). 

27 For tenure decisions, a stricter standard of ‘‘superior’’ qualifications may apply. 
See, Lieberman v. Gant, 630 F.2d at 64 (district court criticized for finding plaintiff ‘‘qual- 
fied for tenure’’ since ‘‘a candidate for tenure does not make out the elements needed for a 
prima facie case merely by showing qualifications for continuation as an untenured faculty 
member.”’). See also Smith v. University of N.C., 635 F.2d 316 (female assistant professor 
challenging non-promotion/non-tenure required to demonstrate ‘‘superior qualifications’); 
Hernandez-Cruz v. Fordham University, 521 F.Supp. at 1070. 

28 Smith v. University of N.C., 632 F.2d at 340. See also Lynn v. Regents of the Univ. 
of Cal., 656 F.2d 1337, 1340-41 (9th Cir. 1981), cert. denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 
1982) (Nos. 81-1962 and 81-2005); Gilinsky v. Columbia Univ., 488 F. Supp. 1309, 1314 
(S.D.N.Y. 1980). The fourth element has been a particular point of discussion in these deci- 
sions. 
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Assuming that plaintiff establishes a prima facie case, ‘‘the burden 
must shift to the employer [university] to articulate some legitimate, non- 
discriminatory reason for the employees’ rejection.’’?? The Supreme 
Court definitively settled the precise scope of the McDonnell Douglas 
‘“‘burden’’ which shifts to the employer in Texas Department of Com- 
munity Affairs v. Burdine.?° The Court stated, in pertinent part, that: 


The burden that shifts to the defendant, therefore, is to rebut the presump- 
tion of discrimination by producing evidence that the plaintiff was rejected, 
or someone else was preferred, for a legitimate, non-discriminatory reason. 
The defendant need not persuade the court that it was actually motivated by 
the proffered reasons. [Citation omitted]. It is sufficient if the defendant’s 
evidence raises a genuine issue of fact as to whether it discriminated against 
plaintiff. . . . To accomplish this, the defendant must clearly set forth, 
through the introduction of admissable evidence, the reasons for the plain- 
tiffs rejection. The explanation must be legally sufficient to justify a judg- 
ment for the defendant.31 


The Burdine shift has commonly been interpreted as a light one. The 
Second Circuit, which had correctly anticipated the Supreme Court’s 
decision in Burdine, explained that under Burdine, ‘‘the burden that is 
shifted to the defendant . . . —a task described in Burdine as ‘not 
onerous,’—is not a burden of persuading the trier of a business necessity 
to employ or promote a person belonging to the majority. The shifted 
burden is simply to articulate some legitimate, non-discriminatory 
reason for the minority employee’s rejection. Hence he sufficiently rebuts 
a prima facie case by pointing to a business reason for his employment 
decision.’’3? Of course, an employer may submit proof going beyond the 
light articulation of a legitimate, non-discriminatory reason described in 
Burdine (this may indeed be preferred trial strategy), but the employer is 
not required to do so. As these cases indicate, all a university need do to 
rebut a prima facie case is to produce some admissable evidence or other- 
wise articulate or point to a legitimate non-discriminatory reason for its 
action.33 





28 See McDonnell Douglas, supra note 26 at 802. 

30 101 S. Ct. 1093 (1981). 

31 Td. at 1094. 

32 Ste. Marie v. E.R.R. Assoc., 650 F.2d at 395. 

33 These reasons may vary. For example, non-reappointment and non-promotion of a 
female professor was justified upon the basis of an unsatisfactory match between plaintiff’s 
capabilities and the needs of her department. Smith v. Univ. of N.C., 632 F.2d at 345; 
Huang v. College of the Holy Cross, 436 F. Supp. 639, 653-56 (D. Mass. 1977). Non-renewal 
of a female teacher has been upheld on the basis of severe financial problems, overstaffing, 
and under enrollment in her specialty. Davis v. Weidner, 596 F.2d at 730. In another case, 
the non-reappointment and non-tenure of a female faculty member due, inter alia, to finan- 
cial crisis was likewise accepted. Faro v. N.Y. Univ., 502 F.2d at 1232. See also, Canham v. 
Oberlin College, 666 F.2d 1057 (6th Cir. 1981) (male professor denied editorial position); 
EEOC v. Cleveland State Univ., 28 FEP Cases 1782 (N.D. Ohio 1982) (no sex discrimination 
where pay differentials were based on merit and/or seniority and where promotion required 
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Since in most situations, the university would successfully carry its 
limited burden of production, ‘‘the presumption raised by the prima 
facie case is rebutted and the factual inquiry proceeds to a new level of 
specificity.’’34 In this third stage, ‘‘the plaintiff retains the burden of per- 
suasion.’’35 As described by the Second Circuit in Lieberman, supra: 


[A]t the third stage, she sould have had the burden of showing that this 
[reason] was a pretext to mask . . . the true reason for the denial of tenure, 
namely, her sex. At the end of the third stage, defendants could, if they 
choose, move for an involuntary dismissal pursuant to Fed. R. Civ. P. 41(b) 
and would thus be required to present evidence that their asserted reason 
was not a pretext only if this motion were denied.*¢ 


Thus, after the university merely articulates a legitimate non-discrimina- 
tory reason for the alleged discriminatory act, plaintiff must prove that 
the reasons advanced by the university are pretextual. At that point, the 
university may either rest on the assumption that plaintiff’s proof of 
pretext is insufficient or, upon denial of its motion to dismiss, produce 
evidence to prove the substantiality of its reasons. However, most defen- 
dants may well choose to go forward with their own proof at the second 
stage of the McDonnell Douglas test in order to avoid an inference of 
pretext, even though the formal burden of persuasion always rests with 
plaintiff.37 


II. ROLE OF STATISTICAL ANALYSIS 


A. Supreme Court Precedent 


Statistical proof of intentional discrimination has been approved by 
the Supreme Court in two cases—International Brotherhood of Teamsters 





a doctorate or special achievements which plaintiff lacked); Presseisen v. Swarthmore Col- 
lege, 442 F. Supp. 593 (E.D. Pa. 1977), aff’d, 582 F.2d 1275 (3rd Cir. 1978) (female professor 
denied reappointment for ‘‘logistical’’ considerations); Johnson v. Univ. of Pittsburgh, 435 
F. Supp. 1328 (W.D. Pa. 1977) (needs of the department and financial capabilities). Indeed, 
the validity of an adverse decision may be stated, at this stage of proof, based upon an in- 
stitution’s need for flexibility and the premise that other candidates ‘‘better met the total 
needs of the school at that particular point and time’’. Johnson v. Bd. of Educ., 12 F.E.P. 
Cases 997, 1001 (D.N.D. 1975). Sham reasons, however, will not withstand the next step of 
judicial inquiry. See, e.g., Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980); 
Acosta v. University of D.C., 528 F. Supp. 1215 (D.D.C. 1981). 

34 Texas Dept. of Community Affairs v. Burdine, 101 S. Ct. 1093-95. 

35 Id. 

36 630 F.2d at 65-66. 

37 See supra note 34. Various circuit courts have found universities’ asserted legiti- 
mate non-discriminatory reasons to be pretextual. See, e.g., Kunda v. Muhlenberg College, 
621 F.2d 532 (3rd Cir. 1980) (lack of terminal degree is pretextual since, with three male 
faculty members, no such degree was required); Whiting v. Jackson State Univ., 616 F.2d 
116 (5th Cir. 1980) (plaintiffs alleged outside business activities and absenteeism disputed 
by plaintiff’s witnesses); Sweeney v. Board of Trustees of Keene State College, 604 F.2d 106 
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v. United States,3* and Hazelwood School District v. United States,39— 
especially where gross statistical disparaties can be shown. 

The Court in Teamsters went on to warn that ‘‘[w]Je caution only that 
statistics are not irrefutable; they come in infinite variety and, like any 
other kind of evidence, they may be rebutted. In short, their usefulness 
depends on all of the surrounding facts and circumstances.’’*° The Court 
also noted that the value of statistics is lessened where there are ‘‘consid- 
erations such as small sample size’’ or there is ‘‘evidence showing that 
the figures for the general population might not accurately reflect the 
pool of qualified job applicants. . . .’’41 

In Furno Construction Corp. v. Waters, the Supreme Court agreed 
with the circuit court below that such evidence could not be conclusive, 
but ruled that statistics could be considered.4? The Court, however, left 
the precise weight of such evidence undefined, affording lower courts 
ample room to strike their own balances. 


B. Applicability of Statistics 


While acknowledging that under certain circumstances relevant 
statistical evidence may properly be admitted even in an individual dis- 
parate treatment action, many courts have afforded such evidence slight, 
if any, weight, both in deciding whether a prima facie case is established 
and in their ultimate determinations as to pretext. Thus, in an action 
brought by an individual black employee alleging a discriminatory 
discharge, the Eighth Circuit, discounting plaintiffs’ statistics, explained 
that ‘‘[s]tatistics may be used to prove a claim of racial discrimination in 
a class action, . . . but this case involves no class claim.’’*? Quoting the 
Fifth Circuit in Terrell v. Feldstein Co.,*4 the court continued 
‘‘fajlthough statistical evidence of a pattern or practice of discrimination 
is of probative value in an individual discrimination case for the purpose 
of showing motive, intent or purpose, . . . it is not determinative to an 
emloyer’s reason for the action taken against the individual grievant.’’4® 
[emphasis added.] 





(ist Cir. 1979), cert. denied, 444 U.S. 1045 (1979) (university's reasons were weak, subjec- 
tive and had not disappeared when plaintiff was later promoted). 

38 See supra note 6. 

39 433 U.S. 299 (1977). 

40 Teamsters, 431 U.S. at 340. 

41 Id. at 340 n.20. 

42 438 U.S. 567, 580 (1978). 

3 King v. Yellow Freight Sys., Inc., 523 F.2d 879, 882 (8th Cir. 1975) (citations omit- 
ted). 

44 468 F.2d 910 (5th Cir. 1972). 

45 Id. at 911. See also Daves v. Payless Cashways, Inc., 661 F.2d 1022, 1026 n.5 (5th 
Cir. 1981); Harper v. Trans World Airlines, 525 F.2d 409, 412 (8th Cir. 1975); Opara v. 
Modern Mfg. Co., 434 F. Supp. 1040, 1044-45 (D. Md. 1977); Mopkins v. St. Louis Die 
Casting Corp., 423 F. Supp. 132, 134 (E.D. Mo. 1976), aff'd, 569 F.2d 454 (8th Cir. 1978); 
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In Lieberman v. Gant, the Second Circuit pointedly echoed the warn- 
ing of the Supreme Court in McDonnell Douglas especially pertinent 
here, about the weight statistical evidence deserves. ‘‘We caution that 
such general determinations, while helpful, may not be in and of 
themselves controlling as to an individualized hiring decision particularly 
in the presence of an otherwise justifiable reason for refusing to 
rehire.’’46 


The Second Circuit expressed its view even more dramatically in Ste. 
Marie v. Eastern Railroad Association.*” Although the court conceded that 
standard deviations of the magnitude presented by plaintiff therein could 
not be the result of chance, the court nevertheless rejected plaintiff’s 
statistical proof, writing that ‘‘it was a quantum leap under the cir- 
cumstances of this case, to jump from that proposition to the conclusion 
that such high standard deviations proved—or even had any tendency to 
prove—that defendants had committed a legally cognizable wrong.’’*® 

In contrast to these decisions, other courts have place significant em- 
phasis upon plaintiff’s use of statistics, even in an individual disparate 
treatment case, noting that such evidence, while perhaps not deter- 
minative, adds important color or background to either plaintiff’s prima 
facie case or to a claim of pretext.4 ‘‘Statistics concerning the general at- 
mosphere of dicrimination, although not conclusive, are usually relevant 
to show that the same employer discriminated against an individual 


plaintiff.’’5° The Ninth Circuit recently ruled that a district court’s refusal 
to admit satistical evidence, that men received higher pay than women, 
was reversible error.5! The court explained that such evidence, even if in- 
adequate to support a prima facie case by itself, would still increase the 





Johnson v. Board of Educ., 12 FEP Cases 997, 1001 (D.N.D. 1975). But cf. Rule v. Interna- 
tional Ass’n of Bridge, Structural and Ornamental Ironworkers, Local 396, 568 F.2d 558, 
566-67 (8th Cir. 1978); Donaldson v. Pillsbury Co., 554 F.2d 825, 833 (8th Cir.) cert. denied, 
434 U.S. 856 (1977). 

46 630 F.2d at 69. See also, Hudson v. IBM, 620 F.2d 351, 355 (2d Cir.), cert. denied, 
449 U.S. 1066 (1980); Wade v. New York Tele. Co., 500 F. Supp. 1170, 1178, 1180 
(S.D.N.Y. 1980). See also Stanojev v. Ebasco Services, 643 F.2d 914, 921 (2d Cir. 1981) 
where the court, in an ADEA action, stated in dicta that ‘‘[s]tatistical evidence also may be 
used to prove a prima facie case outside the McDonnell Douglas mold.’’ Cf., Murphy v. 
Middleton Enlarged School Dist., 525 F. Supp. 678, 692-93 (S.D.N.Y. 1981). 

47 650 F.2d 395 (2d Cir. 1981). 

48 Ste. Marie v. Eastern R.R. Ass’n., 650 F.2d 395, 400 (2d Cir. 1981). 

49 E.g., Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1342 n.3 (9th Cir. 1981), 
cert. denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982) (Nos. 81-1962 and 81-2005); Heagney v. 
University of Wash., 642 F.2d 1157, 1164 (9th Cir. 1981); Davis v. Califano, 613 F.2d 957, 
962 (D.C. Cir. 1979); Sweeney v. Board of Trustees, 569 F.2d 169 (1st Cir.) vacated and 
remanded on other grounds, 439 U.S. 24 (1978), cert. denied, 444 U.S. 1045 (1979); Davis 
v. Weidner, 596 F.2d 726, 732 (7th Cir. 1979). 

50 Lamphere v. Brown Univ., 685 F.2d 743, 29 FEP Cases 701, 706 (ist Cir. 1982). 

51 Heagney v. University of Wash., 642 F.2d 1157, 1164 (9th Cir. 1981). 
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probability of discrimination even if plaintiff’s job was unique.5? The 
District of Columbia Circuit Court, finding the Supreme Court’s rationale 
in Teamsters applicable in an individual action, emphatically stated: 


We have previously indicated, and now explicitly hold, that statistical 
evidence may establish a prima facie case of employment discrimination in 
an individual case. The trial court’s conclusion that such evidence has less 
probative value in an individual action than in a class action is in error.*? 


Indeed, the Court of Appeals for the Ninth Circuit, and to a lesser 
degree, the Seventh Circuit as well, have reasoned that statistics, as ob- 
jective criteria eliminate the court’s need to second guess subjective 
judgments and are a preferred means of proof in Title VII actions against 
colleges or universities.54 As explained by the Ninth Circuit: 


Statistical evidence does not deal with the merits of the university’s tenure 
decision, which necessarily involves academic judgments. Its use thus 
allows us to steer a careful course between excessive intervention in the af- 
fairs of the university and the unwarranted tolerance of unlawful behavior 
proscribed by Title VII.55 


It is submitted that while the search for an objective standard for 
review is commendable, the reasoning of these courts is not without its 
dangers. The basis of statistical analysis is that all relevant factors being 
equal, representation of majority and minority groups will remain pro- 
portional throughout. Thus, if we have 800 smooth surfaced and indis- 
tinguishable red stones and 200 similarly indistinguishable blue stones 
in a barrel, mixed evenly, we would expect a color-blind filtering process 
removing 100 stones to result in 80 red stones and 20 blue stones. A 
grossly disproportionate result might lead us to infer that the filtering 
process is less than color blind. However, in the academic context, a 
decision regarding tenure, for example, manifestly does not involve in- 
distinguishable stones or even interchangeable unskilled or semi-skilled 
workers. On the contrary, each candidate for tenure presents the univer- 
sity with a multi-faceted particle, significant not only in its own right but 
also as it relates to the thousands of other facets in the complex balance of 
university learning. Accordingly, statistical analysis may be inapplicable 
in such an environment unless the statistical model takes into account 
the special circumstances and requirements of academic life. Even then, 
the decision remains at its core an individual one. 

The case of Johnson v. University of Pittsburgh,5* cogently sum- 





$2 Id. 

53 Davis v. Califano, 613 F.2d 957, 962 (D.C. Cir. 1979). 

54 Lynn v. Regents, supra note 25; Davis v. Weidner, supra note 22. 
55 Lynn v. Regents, 656 F.2d at 1342 n.3 (citation omitted). 


56 435 F. Supp. 1328 (W.D. Pa. 1977). Cf., Valentino v. United States Postal Service, 
674 F.2d 56, 67-68 (D.C. Cir. 1982). 
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marizes the above. In that case a female assistant professor of biochem- 
istry brought a Title VII action against the university alleging sex-based 
discrimination in connection with defendant’s refusal to grant plaintiff 
tenure, resulting in the termination of her employment. Judge Knox 
noted that: 


[w]hile statistics may be useful in some cases in elucidating sex or race bias, 
this is not an appropriate case to make a final decision based on such 
statistics because it is impossible to equalize the qualifications of all can- 
didates. This is very different from cases where the only qualification is a 
physical examination, for example.5’ [emphasis added] 


And again, quoting the Supreme Court in a different context, the court 
wrote: 


‘‘Accordingly, this is not a case in which it can be assumed that all citizens 
are fungible for purposes of determining whether members of a particular 
class have been unlawfully excluded.’’ The same observation is of great im- 
port with respect to this case where it can hardly be argued that all teachers 
and faculty members in the field of biochemistry can be considered fungi- 
ble. Rather as has been pointed out the final decision must be based upon 
the individual qualifications of the person under consideration. ** 


Regardless of what the statistics might reveal as to the university, 


nothing indicated discrimination against plaintiff personally. Thus the 
court rejected plaintiff’s statistical proof.5* The court concluded that ‘‘in 
the case of an individual professor such as this the question is of 
discrimination in consideration of her qualifications, not whether sex 
discrimination may exist in the overall picture .. . .’’6° 


C. Limitations of Statistical Analysis 


Regardless of the weight afforded statistics by the various courts, the 
courts have refused to give carte blanche to the admission of statistics 
and have often limited the use of such evidence when admitted. Thus, 
while the Second Circuit in Lieberman v. Gant admitted statistical 
evidence regarding plaintiff’s own department, it affirmed the district 
court’s exclusion of the same statistical evidence for the unviersity as a 
whole.®1 





57 Id. at 1349. 

58 Id. at 1361 (quoting Mayor of Phila. v. Educational Equality League, 415 U.S. 605 
(1974)). (Emphasis added). 

59 Id. at 1362-63. 

60 Id. at 1363. See also, Trout v. Hidalgo, 517 F. Supp. 873 (D.D.C. 1981); Presseisen 
v. Swarthmore College, 442 F. Supp. 593, 603-13 (E.D. Pa. 1977), aff’d, 582 F.2d 1275 (3rd 
Cir. 1978). 

61 630 F.2d at 68-69. Cf., Keyes v. Lenoir Rhyne College, 552 F.2d 579 (4th Cir.), cert. 
denied, 434 U.S. 904 (1977). 
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Similarly, the courts have questioned the significance of statistical 
evidence based upon a sample size deemed too small to be probative. For 
example, the Second Circuit noted that ‘‘a small sample’’ of 76 managers 
was ‘‘devestating’’ to plaintiffs’ statistical reliance since it lacked 
statistical significance.*? Other courts have noted that the fact that plain- 
tiff was the sole woman in a department of 10 full-time faculty was not 
significant due to the small size of the department;® that statistics are of 
little value where the sample consisted of five couples;* that in a class 
action, statistical evidence was not probative since only two women were 
denied tenure during the relevant period;®> and that a pool of 98 was too 
small to have predictive value.*® 

Courts have also required that plaintiff draw its statistics from the 
relevant labor pool, and reject non-conforming statistics.” The views of 
the Second Circuit in Ste. Marie v. Eastern Railroad Association, men- 
tioned above, are particularly relevant to this regard. In that class action 
case, the Second Circuit reversed the district court’s finding of sex 
discrimination in part because of its rejection of statistical evidence of- 
fered by plaintiff.** Though the court acknowledged that plaintiff had 
presented statistical evidence of gross standard deviations, it chided the 
district court for not adequately challenging the propriety of plaintiff’s 
pool. For example, the court noted that many employees included in 
plaintiff’s pool were not skilled for the position in question. Significant- 
ly, the court pointed out that plaintiff’s statistics were deceptive since 
many of the positions in question had already been filled by men prior to 
the applicability of Title VII to defendant. The court also attached signifi- 
cance to the testimony that few women were interested in the position 
and criticized the district court for refusing to credit the employer’s 
testimony in that regard.®° 

Pre-1972 data is often excluded from statistical evidence since, as a 
general proposition, actions taken by university officials prior to the ef- 





62 Ste. Marie v. Eastern R.R. Ass’n, 650 F.2d 395, 402 (2d Cir. 1981). See also, Davis 
v. Weidner, 596 F.2d 726, 732 n.5 (7th Cir. 1979). 

63 Smith v. Univ. of N.C., 632 F.2d 316, 344 n.23 (4th Cir. 1980). 

64 Harper v. TWA, 525 F.2d 409, 412 (8th Cir. 1975). 

85 Presseisen v. Swarthmore College, 442 F. Supp. 593, 607-08 (E.D. Pa. 1977), aff'd, 
582 F.2d 1275 (3rd Cir. 1978). 

86 Mopkins v. St. Louis Die Casting Corp., 423 F. Supp. 132 (E.D. Mo. 1976), aff'd, 
569 F.2d 454 (8th Cir. 1978). 

87 See, e.g., Roman v. ESB Inc., 550 F.2d 1343 (4th Cir. 1976); Lamphere v. Brown 
Univ., 491 F. Supp. 232, 235-38 (D.R.I. 1980); Presseisen v. Swarthmore College, 442 F. 
Supp. 593 (E.D. Pa. 1977), aff’d, 582 F.2d 1275 (3d Cir. 1978). See also, Hazelwood School 
Dist. v. United States, 433 U.S. 299 (1977); International Bd. of Teamsters v. United States, 
431 U.S. 324, 340 n.20 (1977). 

68 Ste. Marie, supra note 47 at 399-402. 

69 Id. at 402-03. Cf. Smith v. Univ. of N.C., 632 F.2d 316, 344 n.23 (4th Cir. 1980) 
(statistics rebutted in part where only 5-8% of Ph.D. pool in relevant subject at relevent time 
were women). 
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fective date of Title VII to universities is inadmissible.”7° However, under 
certain circumstances such data may be admissible, especially where it 
appears that policies or practices are operating to continue the effects of 
past discrimination.”! 

Finally, the Supreme Court has stated that at least in determining 
whether statistics make out a prima facie case, the difference between the 
expected value and the observed number must be greater than two or 
three standard deviations.” The Court has not stated what level of 
statistical significance is sufficient to establish a prima facie case; it has 
only stated that ‘‘gross disparaties’’ must be shown.” Moreover, 
statistical significance ‘‘merely rejects the null hypothesis—that only 
random chance is operating. It does not necessarily establish the counter 
hypothesis—in this case that [the university] discriminates. .. .’’’4 


D. Examples of Statistical Analysis 


Plaintiffs have used statistics to bolster either their prima facie case 
or to show that a university’s legitimate non-discriminatory reason was 
pretextual in various ways. For example, the First Circuit accepted and 
gave significant weight to plaintiff’s statistics which compared the 
salaries of a number of women and men in corresponding ranks.”5 The 
Third Circuit affirmed an opinion in favor of the plaintiff, in part, finding 
intentional discrimination on the basis that statistical evidence suggested 


that tenure recommendations were related to a candidate’s sex.7® Con- 





70 See Hazelwood School Dist. v. United States, 433 U.S. 299, 309 (1977); Equal 
Employment Opportunity Comm’n v. United Virginia Bank, 615 F.2d 147, 150-57 (4th Cir. 
1980); Gilinsky v. Columbia Univ., 488 F. Supp. 1309, 1313 (S.D.N.Y. 1980), aff’d, 652 
F.2d 53 (2d Cir. 1981); Presseisen v. Swarthmore College, 442 F. Supp. 593, 602-03, 612-13 
(E.D. Pa. 1977), aff'd, 582 F.2d 1275 (3d Cir. 1978); Cussler v. Univ. of Md., 430 F. Supp. 
602 (D. Md. 1977). 

71 See Hazelwood School Dist. v. United States, 433 U.S. 299, 309 n.15 (1977); Jepsen 
v. Fla. Bd. of Regents, 610 F.2d 1379, 1383-84 (5th Cir. 1980). 

72 Hazelwood School Dist. v. United States, 433 U.S. 299, 308 n.14 (1977). See also 
Castaneda v. Partida, 430 U.S. 482, 496 n.17 (1977); Carter v. Newsday, Inc., 528 F. Supp. 
1187, 1196-97 (E.D.N.Y. 1981). 

73 Hazelwood School Dist. v. United States, 433 U.S. 299, 316 (1977) (Stevens, J., dis- 
senting). See also Cooper v. Univ. of Texas, 482 F. Supp. 187, 194 (N.D. Tex. 1979), aff’d, 
648 F.2d 1039 (5th Cir. 1981). 

74 Cooper v. Univ. of Texas, 482 F. Supp. 187, 194 (N.D. Tex. 1979), aff’d, 648 F.2d 
1039 (5th Cir. 1981). 

75 Sweeney v. Board of Trustees, 569 F.2d 169 (1st Cir. 1978), vacated and remanded 
on other grounds, 439 U.S. 24 (1978), cert. denied, 444 U.S. 1045 (1979). 

76 Kunda v. Muhlenberg College, 621 F.2d 532, 546 (3d Cir. 1980). The disctrict court 
had found no discrimination regarding tenure standards based upon the following com- 
parisons: (1) the total number of applicants denied tenure with those denied tenure because 
they lacked the requisite terminal degree; and (2) the number of applicants holding a ter- 
minal degree who were granted tenure as against the total number of applicants granted 
tenure. Kunda v. Muhlenberg College, 463 F. Supp. 294, 305, 310-11 (E.D. Pa. 1978). The 
college’s promotion practices were, however, found to be discriminatory. 
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versely, the first circuit in a recent decision acknowledged the use of 
statistics in Title VII actions against universities but rejected the par- 
ticular plaintiff's statistical proof.77 The court wrote that statistical 
evidence of disparities by sex were irrelevant since plaintiff failed to offer 
proof as to qualified females in the labor pool and that statistical evidence 
regarding salary disparities were similarly faulty since plaintiff’s ac- 
ademic department was on the whole on a lower salary scale than other 
departments in the university.7® 

At the district court level, plaintiffs have used statistics to compare 
the percentage of women of a certain class (tenured, professors, etc.) at 
the defendant institution against the percentage of such women at the na- 
tional level, particularly at similar institutions.’? In Johnson v. Universi- 
ty of Pittsburgh, the court heard statistical testimony regarding the 
respective number of men and women eligible for tenure as compared to 
the respective numbers of men and women given tenure at the university.®° 
The court also heard statistical evidence comparing salaries of male and 
female faculty members and the disappointing affirmative action results 
involving the number of departments without female faculty members 
and the number of women professors without tenure. While the court 
viewed these statistics as serious evidence of discrimination generally, it 
concluded that no evidence was introduced indicating that the university 
discriminated against the plaintiff in the individual decision before it.* 

Of course, the defendant may counter the plaintiff’s statistical 
evidence with statistics of his own. Institutions have frequently succeed- 
ed in placing facially adverse statistical evidence into its proper perspec- 
tive by a showing that the plaintiff’s statistics only revealed part of an 
otherwise positive picture. For example, academic officials made the 
following statistical comparisons to combat the plaintiffs’ cases: the in- 
stitution’s percentage of female professors versus the national average for 
female professors;*? the number of graduate assistants per student pro- 
vided to a female plaintiff versus the number of such assistants provided 
to male professors;*? the number of women granted tenure out of the 
number of women considered compared to similar statistics for men;*4 
and the percentage of female applicants granted tenure as compared to 
those in the ‘‘tenure stream.’’*5 However, whether or not a defendant in- 





77 Lamphere v. Brown Univ., ___ F.2d ___, 29 FEP Cases 701 (1st Cir. 1982). 

78 Id. 

79 See Cooper v. University of Texas, 482 F. Supp. 187, 191-92, 194 (N.D. Tex. 1979), 

648 F.2d 1039 (5th Cir. 1981); Presseisen v. Swarthmore College, 442 F. Supp. 593 

. Pa. 1977), aff'd, 582 F.2d 1275 (3d Cir. 1978). 

80 435 F. Supp. 1328, 1348, 1362-63 (W.D. Pa. 1977). 

81 Td. 

82 Keyes v. Lenoir Rhyne College, 552 F.2d 579, 580 (4th Cir.), cert. denied, 434 U.S. 
904 (1977). 

83 Cussler v. University of Md., 430 F. Supp. 602, 608 (D. Md. 1977). 

84 Cap v. Lehigh Univ., 450 F. Supp. 460, 466 (E.D. Pa. 1978). 

85 Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). 
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troduces his own statistics, a trial court is bound to review plaintiff’s 
statistics initially before ascribing any weight to them as evidence. 


CONCLUSION 


The above review and case law discussion reveals that statistical 
evidence is not only admissible, but often constitutes a highly significant 
part of a plaintiff’s Title VII case against a university or college. It must, 
however, always be remembered that the central inquiry of the court in 
any individual, non-class action alleging disparate treatment will always 
be whether or not an invidious element formed the basis of the universi- 
ty’s considerations regarding the individual plaintiff. Thus, statistics, 
like any other offered proof, carry only as much weight as their ability to 
move the court logically to one side or the other of its basic inquiry. Ac- 
cordingly, the courts and attorneys alike should view statistical evidence 
as just one more method of proof in the complex array of evidence in Title 
VII litigation. 








BALANCING CONFIDENTIALITY AND 
DISCLOSURE IN FACULTY PEER 
REVIEW: IMPACT OF TITLE VII 

LITIGATION 


BARBARA A. LEE* 


I. INTRODUCTION 


Before Title VII of the Civil Rights Act was extended to employees of 
higher education institutions by the Education Amendments of 1972,1 
faculty at private colleges and universities with claims of discrimination 
had little recourse when denied reappointment, promotion, or tenure by 
the secret vote of an often unidentified group of their faculty colleagues.” 
Even though faculty at public colleges and universities have long been 
protected by § 1983 of the Civil Rights Act of 1964,3 that prohibits state 
action to deprive an individual of his or her civil rights, courts have been 
reluctant to examine faculty peer review decisions.* 

The extension of Title VII to public and private college and universi- 
ty faculty provided a badly needed mechanism for relief in cases where 
faculty who were members of protected classes were denied reappoint- 





* B.A., 1971, University of Vermont; M.A., 1972, Ph.D., 1977, Ohio State Universi- 
ty; J.D., 1982, Georgetown University; presently Assistant Professor, Graduate School of 
Education, Rutgers University. The author would like to express her gratitude to Professors 
Wendy W. Williams of Georgetown University Law Center; George R. LaNoue of the 
University of Maryland, and Walter C. Hobbs of SUNY Buffalo for their comments on an 
earlier draft of the manuscript. 

1 42 U.S.C. § 2000e (1970) amended by Pub. L. No. 92-261 § 2, 86 Stat. 103 (1972). 

2 Although promotion and tenure review procedures vary somewhat among institu- 
tions, the general practice has been that senior departmental faculty evaluate the candidate 
and recommend the employment action to be taken. Often the opinions of experts in the 
candidate’s area of specialization are solicited; these opinions are generally submitted with 
the understanding that they will remain confidential. In addition, the individual votes of 
faculty committee members are generally not revealed, and discussions and evaluations of 
the candidate’s merit are usually held without the candidate present. 

3 42 U.S.C. § 1983 (Supp. IV 1980) (originally enacted as Act of Apr. 20, 1871, ch. 
22, § 1, 17 Stat. 13). 

* See Clark v. Whiting, 607 F.2d 634, 639 (4th Cir. 1979). 

5 Title VII prohibits discrimination in employment on the basis of race, color, 
religion, sex, or national origin. 42 U.S.C. § 2000e-2 (1976). 
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ment, promotion, or tenure for discriminatory reasons unrelated to their 
job performance. Decisions which were made in secret, and the reasons 
therefor, became subject to judicial scrutiny. Even though courts in early 
cases showed great deference to the criteria used and reasons proffered 
by the defendant institution,* judges admitted much evidence revealing 
discussions at peer review meetings, letters and memoranda from peer 
reviewers evaluating the candidate, and even the substance of reveiws by 
experts from outside the institution.’ However, three recent develop- 
ments in Title VII litigation related to college faculty raise questions of 
the propriety of disclosing confidential peer evaluations of faculty job 
performance. 

In 1979, Maija Blaubergs was denied promotion from assistant to 
associate professor by the University of Georgia. Blaubergs sued the 
University under Title VII, alleging sex discrimination in the decision. 
As part of pretrial discovery during the summer of 1980, Blaubergs 
deposed several members of the committee that had recommended she be 
denied promotion and tenure. James Dinnan, a member of that commit- 
tee, refused during his deposition to reveal his individual vote, asserting 
that an ‘‘academic freedom privilege’’ protected the confidentiality of his 
vote. Blaubergs’ attorney sought a motion to compel Dinnan to answer; 
after a hearing where Dinnan, represented by counsel, refused to comply, 
Blaubergs moved for a contempt citation. The court ordered Dinnan to 
disclose his vote, fined him $3,000 for the first thirty days of his refusal 
to comply with the order to answer, and upon Dinnan’s continued refusal 
to disclose his vote, sentenced him to ninety days in jail. On appeal, the 
Fifth Circuit ruled the fine and incarceration to be permissible and 
denied the existence of an ‘‘academic freedom privilege.’’* The U.S. 
Supreme Court subsequently denied certiorari,? which resulted in uncer- 
tainty as to whether the high court agreed with the Fifth Circuit that an 
academic freedom privilege should not be created at all, or whether the 
Court merely agreed with the lower court’s application of the law to the 
particular facts in Dinnan. 

At about the same time that the Fifth Circuit upheld Dinnan’s con- 
tempt citation stating that he was required to disclose his vote, a federal 
district court judge in the Southern District of New York allowed two 
professors in another case to keep their votes confidential in a similar 
tenure denial case.!° The judge applied an ‘‘academic freedom privilege’”’ 





6 An examination of early deference to peer review, and the more recent rejection of 
deference by courts, is included in the next section of this article. 

7 The types of evidence introduced by defendants, and the courts’ use of that 
evidence, will be examined in Section IV of this article. 

8 Blaubergs v. Board of Regents (In re: Dinnan), 661 F.2d 426 (5th Cir. 1981), cert. 
denied, 102 S. Ct. 2904 (1982). 

9 Id. 

10 Gray v. Board of Higher Education, 92 F.R.D. 87 (S.D.N.Y. 1981), appeal docketed, 
No. 82-7135 (2d Cir. 1982). 
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to the votes of individual committee members, stating that maintaining 
the confidentiality of academic peer review was, in this case, more im- 
portant than disclosing how the two professors had voted.11 This opinion 
merits attention because it could be used by future defendant institutions 
to justify denying plaintiffs access to peer evaulation information. 

Earlier in the same year, the Court of Appeals for the First Circuit 
affirmed a trial court ruling that Smith College need not provide testimony 
by individual faculty members of peer review committees to show that a 
decision to deny tenure to a native of India was nondiscriminatory.’? The 
College had stated, as evidence of a legitimate, nondiscriminatory reason 
for denying Professor Banerjee tenure,'3 that Banerjee was not promoted 
because ‘‘he did not receive the requisite number of votes from the Com- 
mittee on Tenure and Promotion.’’!* The College asserted that, in a group 
decision such as that of the Committee, no single reason or set of reasons 
could be discerned, but that in general ‘‘the breadth and depth of the 
plaintiff’s scholarship, considered in conjunction with the quality of his 
teaching and service to the College, did not in the Committee’s best judg- 
ment warrant an award of tenure.’’?5 On appeal, the First Circuit affirmed 
the holding of the trial court that a very general statement of reasons for 
denial of tenure was sufficiently nonpretextual and rebutted the plaintiff’s 
prima facie case.1* The U.S. Supreme Court has denied review of the 
case.?” 

The successful use, albeit limited, of the ‘‘academic freedom privi- 
lege’ and the First Circuit’s evident approval of minimal disclosure in 
peer review decisions can hinder an academic plaintiff’s ability to prove 
disparate treatment violative of Title VII. Although few academic plain- 
tiffs have prevailed in Title VII cases to date,1* those who have prevailed 





11 Td. at 92-93. 

12 Banerjee v. Board of Trustees, 495 F. Supp. 1148 (D. Mass. 1980), aff'd 648 F.2d 61 
(1st Cir. 1981), cert. denied, 102 S. Ct. 671 (1981). 

13 The College’s showing was made under the second step of the McDonnell Douglas 
test which requires that the employer rebut a plaintiff's prima facie case of discrimination 
by articulating ‘‘some legitimate, nondiscriminatory reason’’ for the decision. McDonnell 
Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). The method of proof in academic Title 
VII cases will be reviewed in Section III of this article. 

14 Banerjee, 495 F. Supp. at 1159. 

15 Td. 

16 Banerjee, 648 F.2d at 65. 

7 The Court’s denial of certiorari leaves several issues related to this case unclear. For 
example, the First Circuit, as dictum, stated that the standard for specificity in articulating a 
legitimate, nondiscriminatory reason for denying employment may be lower for academic 
employers than for business employers: ‘‘the clarity of articulation of reasons for refusing 
tenure by such collegial decision-making apparatus as that involved here may differ from 
that given by a business employer.’’ Id. at 64. Clearly, the issue of whether colleges must 
give specific reasons for denial of promotion and tenure is closely related to the question of 
whether tenure committee members should reveal their votes. Banerjee resolves neither 
issue. 

18 In the nearly fifty academic discrimination cases litigated since 1970, individual 
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have done so on the basis of the court’s evaluation of the reasonableness 
of the criteria used to evaluate the plaintiff, the fairness of the evaluation 
procedure and the fit between the articulated individual and group 
reasons and the conduct of college decisionmakers.*9 

These developments suggest that issues, both of law and of academic 
mores, require examination. Proponents of confidential peer review 
argue that disclosure chills the honesty and forthrightness of expert 
evaluators,?° and that peer review will become useless as evaluators, fear- 
ing being called to testify in court, either refuse to serve on review com- 
mittees or refrain from making critical evaluations. On the other hand, 
the effective implementation of the civil rights law requires that plaintiffs 
and courts have access to information relevant to allegations of discrimi- 
natory employment decisions. Balancing these two legitimate and con- 
travening interests is a policy matter which the courts have not yet ad- 
dressed in a satisfactory manner. 

This article begins with an analysis of the standards of review in Title 
VII cases related to academic employment. It then summarizes the order 
of proof in such cases, and details the burdens of production and persua- 
sion for parties in academic Title VII cases. The article then describes the 
types of evidence used for each step of the presentation by plaintiffs and 
defendants, and efforts made (or rejected) to maintain the confidentiality 
of materials evaluating a plaintiff’s performance. 

The discussion then focuses upon the court’s role in academic Title 


VII cases. It reviews the frequency and strictness with which courts ex- 
amine the procedures and criteria used during peer review deliberations. 
The following section addresses the question of balancing the several in- 
terests involved and analyzes the few attempts made by courts to balance 





plaintiffs have won outright in only four. Sweeney v. Board of Trustees, 604 F.2d 106 (1st 
Cir. 1979), cert. denied, 444 U.S. 1045 (1980); Kunda v. Muhlenberg College, 621 F.2d 532 
(3d Cir. 1979); Acosta v. University of the Dist. of Columbia, 528 F. Supp. 1215 (D.D.C. 
1981); Hill v. Nettleton, 455 F. Supp. 514 (D. Col. 1978). Class plaintiffs have won or agreed 
to settle in three more. Lamphere v. Brown, 21 Empl. Prac. Dec. (CCH) ¢ 30,444 (ist Cir. 
December 6, 1979); Rajender v. University of Minn. No. 4-73-435 (D. Minn. 1980); 
Mecklenberg v. Montana State Bd. of Regents, 13 Empl. Prac. Dec. (C.C.H.) 11,438 (D. 
Mont. 1976). Four plaintiffs have won on reverse discrimination theories (white plaintiffs 
having been rejected in favor of less qualified minorities). Whiting v. Jackson State Univ., 
616 F.2d 116 (5th Cir. 1980); Schwartz v. Florida, 494 F. Supp. 574 (N.D. Fla. 1980); Craig 
v. Alabama State Univ., 451 F. Supp. 1207 (M.D. Ala. 1978); Cramer v. Virginia Com- 
monwealth Univ., 415 F. Supp. 673 (D. Va. 1976). 

19 Each of these bases of court evaluation will be described in subsequent sections of 
this article. 

20 See, e.g., Note, Preventing Unnecessary Intrusions on University Autonomy: A 
Proposed Academic Freedom Privilege, 69 CALIF. L. REV. 1538 (1981); see also Flygare, 
Board of Trustees of Keene State College v. Sweeney: Implications for the Future of Peer 
Review in Faculty Personnel Decisions, 7 J. C. & U. L. 100 (1980-81); and American Council 
on Education, Confidentiality of College and University Personnel Files: Its Appropriate 
Role in Institutional Affairs, 7 SELF REGULATION INITIATIVES: GUIDELINES FOR COLLEGES AND 
UNIVERSITIES (Dec. 1981). 
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the interests of plaintiff employees, defendant institutions, and the peer 
review process itself. This section also discusses the need to balance the 
plaintiff’s right to discover relevant evidence with the institution’s in- 
terest in preserving the confidentiality of the peer review process. The 
next section examines the factors considered by federal judges in creating 
a new evidentiary privilege, and argues against the creation of an 
‘‘academic freedom privilege.’’ Finally, the article proposes a method of 
balancing disclosure and confidentiality, and suggests a set of review 
criteria which courts might consider when assessing whether to require 
that confidential information be disclosed to the plaintiff. 


Il. THE POSTURE OF THE COURTS IN ACADEMIC EMPLOYMENT 
DISCRIMINATION CASES 


The standard of review by courts in academic Title VII cases has not 
been consistent but has evolved over the last decade from a strong disin- 
clination to analyze peer review decisions to a more activist stance. 
Although courts still defer to the substantive judgments of the peer re- 
viewers, they are somewhat more likely to scrutinize both the procedures 
used and the criteria by which candidates for promotion and tenure are 
judged. This section will trace the changes in judicial attitude toward re- 
viewing peer decisions; it will also discuss the need to clarify the court’s 
role in assuring that plaintiffs receive a fair opportunity to present their 
claims, while at the same time minimizing the court’s intervention in in- 
ternal college or university affairs. 

Before Title VII was extended to protect employees of colleges and 
universities by the Education Amendments of 1972,?1 courts were not in- 
clined to review the decisions made within colleges and universities.22 Ex- 
cept where constitutional issues such as a property right were involved,?5 
courts were unwilling to review the procedures used by faculty review 
committees, and in no cases were courts willing to substitute their judg- 
ment for the decisions of peer review groups. 

Title VII has provided a redress for discrimination in several types of 
personnel decisions by higher education institutions. Women faculty at 
several colleges and universities, either as individuals or as a class, used 
Title VII to attack discriminatory salary practices which often paid 





21 Education Amendments of 1972, Pub. L. 92-261, 86 Stat. 103 (1972). 

22 An example of judicial disinclination to intervene in intra-university matters is 
Sweezy v. New Hampshire, 354 U.S. 234 (1957). However, courts were willing to examine 
due process issues raised by faculty plaintiffs, as in Greene v. Howard Univ., 412 F.2d 1128 
(D.C. Cir. 1969). 

23 See, e.g., Perry v. Sinderman, 408 U.S. 593 (1972), where the Court determined 
that a faculty member with de facto tenure had a property right to his job, and thus was en- 
titled to due process protections when the college attempted to dismiss him. But see Board 
of Regents v. Roth, 408 U.S. 564 (1972) (untenured professor had no expectation of con- 
tinued employment and thus no property right in his job). 
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women faculty less than their male counterparts with equivalent creden- 
tials and experience.24 Women and members of racial and ethnic minority 
groups have challenged the hiring practices of colleges and universities 
as discriminatory, although few plaintiffs have been successful.?5 
However, the cases which have raised issues of disclosure and confiden- 
tiality with the most frequency have been those cases involving reap- 
pointment of probationary faculty or denials of promotions or tenure. It is 
this latter type of case that will be the focus of this article. 

The courts approached early academic Title VII cases with great 
hesitancy, stating that they believed judicial intervention was inappro- 
priate when matters of internal university policy were involved. Courts 
were especially deferential to evaluations of faculty members by their 
peers, but also evidenced a strong disinclination to review matters re- 
lated to the administration of the institution. The most striking expres- 
sion of judicial deference to university decisionmakers—both individual 
and group—and one which influenced many courts in later cases, ap- 
peared in Faro v. New York University.2* The plaintiff, a research scien- 
tist at New York University, sued the University under Title VII when the 
grant funding which supported her salary was terminated and the Uni- 
versity offered her a non-tenure track appointment. The plaintiff alleged 
that the University’s action was motivated by sex discrimination and 
sought a preliminary injunction. The trial court denied plaintiff’s mo- 
tion, and the Second Circuit, in upholding the denial, espoused what ap- 
peared to be an extremely deferential standard of review for academic 
personnel decisions.?”? The court stated that: ‘‘of all fields which the 
federal courts should hesitate to invade and take over, education and fac- 
ulty appointments at a university level are probably the least suited for 





24 See, e.g., Keyes v. Lenoir-Rhyne College, 552 F.2d 579 (4th Cir.), cert. denied, 434 
U.S. 904 (1977). Other institutions have agreed to settle the wage claims of women faculty 
rather than defending their practices in court. Two such institutions, Brown University and 
the University of Minnesota, have agreed to restructure their salary schedules and to give 
back pay to those women previously discriminated against. See Lamphere v. Brown Univer- 
sity, 21 Empl. Prac. Dec. (CCH) ¢ 30,444 (1st Cir. 1979); see also Rajender v. University of 
Minn. No. 4-73-435 (D. Minn. 1980) (settled August 14, 1980). 

25 See, e.g., Presseisen v. Swarthmore College, 442 F. Supp. 593 (E.D. Pa. 1977), aff’d 
mem. 582 F.2d 1275 (3d Cir. 1978) (applicant for administrative position not discriminated 
against despite her superior qualifications). But see Joshi v. Florida State Univ., 646 F.2d 
981 (5th Cir. 1981), where the court, reversing the trial court’s finding that the plaintiff had 
not established a prima facie case, remanded the case for factfinding on the issue of the 
legitimacy of the defendant’s reason for refusing to hire the plaintiff. 

26 502 F.2d 1229 (2d Cir. 1974). 

27 Several years later, the Second Circuit averred that its comments in Faro had been 
misunderstood and that the ‘‘commonsense position we took in Faro, namely that the 
courts must be ever-mindful of relative institutional competences, has been pressed beyond 
all reasonable limits, and may be employed to undercut the explicit legislative intent of the 
Civil Rights Act of 1964.’’ Powell v. Syracuse Univ. 580 F.2d 1150, 1153 (2d Cir.), cert. 
denied, 439 U.S. 984 (1978). 
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federal court supervision. Dr. Faro would remove any subjective judg- 
ments by her faculty colleagues in the decisionmaking process. . . .’’28 

Courts in several other cases used the Faro deference statement to 
justify their reluctance to evaluate the legality of personnel decisions in 
higher education. Some noted the subjective nature of the evaluation 
process in higher education, believing that ‘‘[cJourts are not qualified to 
review and substitute their judgment for the subjective, discretionary 
judgments of professional experts on faculty promotions.’’?? Another 
widely cited opinion asserted that evaluations by a faculty member’s 
peers were matters of professional judgment and that courts should 
refrain from substituting their own views for those of faculty reviewers.*° 
The posture in most early opinions was that both the procedures and the 
substantive criteria used in faculty peer review were virtually unreview- 
able because they required the court to reach beyond its own expertise to 
evaluate the subjective opinions of professors. Little attention was given 
to issues of proof in the institution’s rebuttal of the plaintiff’s charges, 
nor do the early opinions demonstrate concern on the courts’ part for 
whether evaluation standards were applied consistently, whether the 
evaluation criteria were fair, or whether the plaintiff had been notified of 
the university’s expectations and requirements for candidates desiring 
promotion, tenure, or reappointment. 

More recently, however, courts have been somewhat less willing to 
defer to the decisions of faculty review committees and administrators, 
and have acknowledged that academic employment decisions merit scru- 
tiny equal to decisions made in nonacademic settings. The Second Cir- 
cuit backed away from its earlier deferential stance in Faro in a 1978 
case, asserting that the courts’ ‘‘anti-interventionist policy has rendered 
colleges and universities virtually immune to charges of employment 
bias,’’ and that the court would not ‘‘rely on any such policy of self- 
abnegation where colleges are concerned.’’*1 A recent opinion by the 
Third Circuit emphasized the need to provide consistent levels of scru- 
tiny to decisions made by all defendants in Title VII cases, whether or not 
an academic institution is involved. The court asserted that: 


[t]he fact that the discrimination in this case took place in an academic 
rather than commercial setting does not permit the court to abdicate its 
responsibility to insure the award of a meaningful remedy. Congress did not 
intend that these institutions which employ persons who work primarily 
with their mental faculties should enjoy a different status under Title VII 
than those which employ persons who work primarily with their hands.3? 





Faro, 502 F.2d 1229, 1231-32 (2d Cir. 1974). 

Clark v. Whiting, 607 F.2d 634, 640 (4th Cir. 1979). 

Green v. Board of Regents, 474 F.2d 594, 596 (5th Cir. 1973). 
Powell v. Syracuse Univ., 580 F.2d 1150, 1153 (2d Cir. 1978). 
Kunda v. Muhlenberg College, 621 F.2d 532, 550 (3d Cir. 1980). 
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The willingness of courts to scrutinize peer review decisions, beginning 
with a Pennsylvania District Court decision, Johnson v. University of Pitts- 
burgh in 1977,33 appeared to signal a more favorable atmosphere for 
plaintiffs in academic Title VII litigation. 

While courts today are less deferential to academic decisions, they 
have carefully distinguished between reviewing the fairness of a decision 
and reviewing the substantive content of the decision. In Powell v. 
Syracuse University, the Second Circuit noted that judges should ‘“‘steer 
a careful course between excessive intervention in the affairs of the uni- 
versity and the unwarranted tolerance of unlawful behavior.’’34 Even 
though the courts embraced a standard of stricter review, most of them 
did not explain how they would avoid intervening in internal university 
affairs at the same time that they scrutinized university procedures to 
look for evidence of unlawful behavior. Despite their insistence upon 
avoiding review of the quality of the decision, however, most courts have 
admitted testimony, letters, and other evidence of peer review judgments 
without addressing the issue of confidentiality.35 

Even in the few cases where plaintiffs have been successful, courts 
have stressed the importance of deferring to qualitative peer review judg- 
ments. In Kunda v. Muhlenberg College, a Third Circuit case in whicr 
the court not only found for the plaintiff but ordered that she be awarded 
tenure on the condition that she finish her master’s degree, the court gave 
great weight to the evaluation by the plaintiff’s peers. ‘‘Determinations 


about such matters as teaching ability, research, scholarship, and profes- 
sional stature are subjective, and unless they can be shown to have been 
used as the mechanism to obscure discrimination, they must be left for 
evaluation by the professionals.’’3* Indeed, courts have even stated that a 
incorrect or misguided peer review decision, absent discrimination, will 
ordinarily not be overturned by the judiciary.%” 

Few courts have grappled with the actual method of balancing the 





33 Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). In 
Johnson, the court found that the plaintiff had successfully made her prima facie case, but 
also found that the defendant had successfully rebutted it. 

34 Powell v. Syracuse Univ., 580 F.2d 1156, 1154 (2d Cir. 1978). 

35 Because neither party attempted to protect the confidentiality of peer evaluations, 
courts did not address this issue in many cases. See, e.g., Johnson v. University of Pitts- 
burgh, 435 F. Supp. 1328 (W.D. Pa. 1977). See also Powell v. Syracuse Univ., 580 F.2d 
1150 (2d. Cir. 1978) and Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980). But see 
McKillop v. Regents, Univ. of Calif., 386 F. Supp. 1270 (N.D. Calif. 1975), where the defen- 
dant objected to the plaintiff's request to peruse her personnel file and the court denied the 
plaintiff access to her file, using an ‘‘official information’’ privilege rationale. Id. at 1278. 

36 Kunda v. Muhlenberg College, 621 F.2d 532, 548 (3d Cir. 1980). 

37 E.g., Powell v. Syracuse University, 580 F.2d 1150, 1156-57 (2d Cir. 1978); Megill 
v. Board of Regents, 541 F.2d 1073, 1077 (5th Cir. 1976). The Megill opinion baldly stated 
that ‘‘[a]s far as the federal court is concerned, the state could deny tenure to the plaintiff for 
no reason, a reason based on erroneous facts, or for any reason it chose, except for a reason 
that violated the plaintiff's constitutional rights.’’ Id. at 1077. 
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need for review of decisions against judicial disinclination to intervene 
in the substance of peer review decisions. The U.S. District Court for the 
District of Massachusetts, in EEOC v. Tufts Institution of Learning,?® at- 
tempted to articulate a standard of review for cases of sex discrimination 
in academic personnel decisions. The court noted that, because Title VII 
and its accompanying regulations had established no specific standards 
for reviewing academic employment decisions, the university’s own cri- 
teria for promotions, tenure, and reappointment were controlling. The 
court went on to say that a court should not substitute its judgment for 
that of the university where ‘‘the criteria are reasonably related to the pro- 
fessional duties of the academic position sought and to the personal quali- 
fications of the applicant, and are applied through prescribed or settled 
procedures fairly and reasonably followed. . . .’’3° As will be seen in a 
later section of this article, although most courts have addressed the fair- 
ness of the application of evaluation criteria, few courts have examined 
the relationship between faculty duties and the evaluation criteria. 

Although reasonably clear guidelines for the order and burdens of 
proof in Title VII cases have been established, even those guidelines are 
not helpful to a determination of where deference should end and review 
should begin. This question is especially important to a court’s determi- 
nation as to whether the institution has sufficiently rebutted a plaintiff’s 
prima facie case of discrimination. And recent developments concerning 
the need to keep confidential the decisions of individual peer reviewers 
threaten to complicate judicial review even more by reducing the amount 
of evidence available to the plaintiff to show irregular procedures or dis- 
criminatory practices by the institution. 


Ill. BURDENS OF PROOF AND PERSUASION IN 
ACADEMIC TITLE VII CASES 


Courts hearing Title VII cases in higher education have suffered from 
the same uncertainties as to burdens of proof and order of proof as those 
reviewing discrimination claims in nonacademic settings. Despite the 
care with which the Supreme Court specified the order of proof in 
McDonnell Douglas Corp. v. Green,*° further clarification was necessary, 
especially to establish exactly how much evidence the defendant is re- 
quired to present in order to rebut the plaintiff’s prima facie case.*! 





38 EEOC v. Tufts Institution of Learning, 421 F. Supp. 152 (D. Mass. 1975). 

39 Td. at 158. 

40 411 U.S. 792 (1973). The opinion requires the plaintiff to prove a prima facie case 
of discrimination, which the employer may rebut by articulating some ‘‘legitimate non- 
discriminatory reason . . .’’ for its negative decision. Id. at 802. 

41 The Supreme Court addressed this issue in Sweeney v. Board of Trustees, 439 U.S. 
24, 25 (1978), stating that the defendant need not bear the burden of persuasion in the issue 
of absence of discriminatory motive, but need only articulate a legitimate, nondiscrimina- 
tory reason for the negative employment decision. 
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Recent Supreme Court decisions have established a three-part order 
of proof, with the burden of production of evidence shifting from plain- 
tiff to defendant and back to plaintiff, but with the plaintiff retaining the 
burden of persuasion.*? Although the basic structure is that of McDonnell 
Douglas, recent academic cases have adapted the McDonnell Douglas 
framework to the idiosyncracies of employment decisionmaking in col- 
leges and universities.*? Despite these clarifications and adaptations, 
however, uncertainties have persisted about the stage of the case at 
which a party may introduce evidence concerning the plaintiff’s 
qualifications for promotion, tenure, or reappointment. 


A. THE PRIMA FACIE CASE 


Under McDonnell Douglas and its progeny, the plaintiff must satisfy 
a four-part test to prove a prima facie case of discrimination. As adapted 
to the academic setting by the Fourth Circuit’s decision in Smith v. 
University of North Carolina,** the plaintiff must show: 
1. That he or she belongs to a previously underrepresented class 
protected by Title VII; 
That the plaintiff sought and was qualified for reappointment or 
promotion; 
That the plaintiff was not reappointed or promoted; 
That, in reappointment cases, the college sought applicants of 
similar qualifications as plaintiff to fill plaintiff’s position or, in 
the case of promotion, the employer had promoted other per- 
sons possessing similar qualifications at approximately the 
same time.*5 
Issues of confidentiality and disclosure have arisen infrequently in 
the building of plaintiffs’ prima facie case. Most courts have agreed that 
plaintiffs have established prima facie cases upon a showing that they 
possessed the same objective qualifications (e.g. education, experience, 
number of publications) as other similarly situated faculty. Courts have 
also accepted statistical evidence showing underrepresentation of 
women or minorities within the college as a whole, in individual depart- 
ments, or at higher faculty ranks. While in a few cases, statistics indicat- 
ing disparate treatment of women or minority faculty in general have 
been sufficient to establish the plaintiff’s prima facie case,*® in most 





42 The burdens of production and persuasion, along with the types of evidence used 
to meet these burdens, will be discussed seriatim in the text accompanying notes 46-90. 

43 See supra text accompanying note 44. 

44 632 F.2d 316 (4th Cir. 1980). 

45 Id. at 332. 

46 In Johnson, the court determined that statistics concerning the number of women 
faculty in the University of Pittsburgh Medical School, salary disparities, and lower tenure 
rates for women established a prima facie case of sex discrimination for the individual 
plaintiff. Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1348 (W.D. Pa. 1977). A 
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cases, courts have required a showing that the plaintiff was at least 
minimally qualified for the promotion, tenure, or reappointment.*” 

A few courts, however, have placed a greater burden on plaintiffs, 
stating that in order to establish a prima facie case, plaintiffs must prove 
that they are qualified for tenure, promotion, or reappointment by sub- 
mitting evidence of positive peer evaluations.** In effect, such a require- 
ment would mean that where the evaluator’s judgment that the plaintiff’s 
work was substandard was colored by discrimination, the plaintiff could 
never establish a prima facie case, nor would the plaintiff have the oppor- 
tunity to introduce evidence concerning the alleged discrmination. It 
would also mean that, should the institution or individual faculty 
members refuse to provide access to the faculty peer review materials 
concerning the specific reasons for the negative decision, plaintiffs 
would have great difficulty proving a prima facie case of discrimination. 

Courts have not been consistent in their interpretations of what 
showing plaintiffs must make to prove that they were qualified for the ad- 
vancement or reappointment they sought. The Second Circuit in Lieber- 
man v. Gant? asserted that a plaintiff seeking tenure must show more 
than ‘‘minimally satisfactory performance’’ in order to prove herself 
‘‘qualified’’ under the second element of the four prima facie case 
criteria. In other words, that court would require plaintiffs to prove that 
they had been rated highly by their peers in relation to the criteria for 
promotion and tenure. But it would be nearly impossible for plaintiffs to 
introduce evidence of their superior qualifications when their peers had 
rated them as insufficiently qualified for promotion, tenure, or nonre- 
newal. In contrast, other judges in the same circuit as the Lieberman 
panel believe that evidence concerning the plaintiff’s subjective 
qualifications should be presented by the institution as part of its rebuttal 
of the plaintiff’s prima facie case. The Second Circuit in Powell v. 
Syracuse University stated that the ‘‘employer’s acceptance of his work 
without express reservation is sufficient to show that plaintiff was per- 





similar finding was made by the court in LaBorde v. Regents of the Univ. of Cal., 495 F. 
Supp. 1067, 1073 (C.D. Cal. 1980), aff’d, 674 F.2d 1323, 1325 (9th Cir. 1982). See also Peters 
v. Middlebury College, 409 F. Supp. 857, 867 (D. Vt. 1976). The Ninth Circuit ruled in a re- 
cent case that negative attitudes toward feminist studies on the part of college faculty and 
administrators, and a practice of refusing to accord scholarly value to women’s studies, con- 
stituted prima facie evidence of sex discrimination. Lynn v. Regents of the Univ. of Cal., 
656 F.2d 1337, 1344 (9th Cir. 1981), petition for cert. filed, 50 U.S.L.W. 3940 (U.S. March 
26, 1982) (No. 81-1962). 

47 Courts have generally accepted evidence that the plaintiff had the educational 
qualifications and requisite experience to be minimally qualified for retention or advance- 
ment. See Lynn v. Regents of the Univ. of Cal., 656 F.2d at 1342. 

48 See, e.g., Lieberman v. Gant, 630 F.2d 60, 64 (2d Cir. 1980), where the court of ap- 
peals stated in dictum that the unsatisfactory peer evaluations received by the plaintiff 
could have been sufficient to prevent the plaintiff from establishing her prima facie case. 

49 Id. at 64. 
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forming satisfactorily for the purpose of shifting the burden of proof.’’5° 
In a recent case in the District of Masschussets, the court agreed with the 
Powell view, saying that the plaintiff ‘‘need show only that he was suffi- 
ciently qualified to be among those persons from whom a selection, to 
some extent discretionary, would be made.’’5! The Ninth Circuit has 
found that criteria for establishing a prima facie case should be objective, 
such as number of publications and holding an advanced degree, and 
that subjective criteria should be part of the employer’s rebuttal.5? 


B. THE INSTITUTION’S REBUTTAL 


Once the plaintiff has made out a prima facie case of discrimination, 
the burden shifts to the institution to articulate a legitimate, nondiscrimi- 
natory reason which justifies the negative employment decision. Al- 
though in earlier cases the courts evidenced some uncertainty as to 
whether the employer had to prove that the nondiscriminatory reason 
was in fact the motivating reason behind the decision, the Supreme Court 
in Texas Department of Community Affairs v. Burdine 5 has clarified the 
employer’s burden as merely one of production of evidence, not of per- 
suasion of the factfinder. The institution need only introduce evidence of 
some nondiscriminatory reason for the plaintiff’s rejection. If the 
college’s explanation is ‘‘legally sufficient to justify a judgment for the 
defendant,’’ then the college has rebutted the plaintiff’s prima facie 
case.54 

In presenting their evidence to rebut the plaintiff’s prima facie case, 
institutions ordinarily attempt to show that the plaintiff has not met one 
or more of the criteria for promotion, tenure, or reappointment. Institu- 
tions have generally used three criteria to evaluate candidates’ perfor- 
mance: scholarship, teaching, and service to the college.55 In the majori- 
ty of the discrimination cases, institutions have alleged the plaintiffs’ 





50 Powell v. Syracuse University, 580 F.2d 1150, 1155 (2d Cir. 1978). The Smith case 
agrees that an employer’s failure to express dissatisfaction with the plaintiff's work is suffi- 
cient to prove the plaintiff qualified for re-employment. Smith v. University of N. C., 632 
F.2d 316, 341 (4th Cir. 1980). 

51 Banerjee v. Board of Trustees, 495 F. Supp. 1148, 1155 (D. Mass. 1980), aff’d, 648 
F. 2d 61 (1st Cir.), cert. denied, 102 S.Ct. 671 (1981). 

52 Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1344 (9th Cir. 1981), cert. 
denied, 51 U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 81-1962, 81-2005). 

53 Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248 (1981). 

54 Id. at 255. 

55 Courts usually take judicial notice of the evaluative criteria of colleges and univer- 
sities. Some courts have introduced policy statements by the American Association of 
University Professors concerning peer review as evidence of widely-accepted standards of 
review (similar to an ‘‘industrial practice’’ test in labor relations cases). See, e.g., Peters v. 
Middlebury College, 409 F. Supp. 857, 858 (D. Vt. 1976). Other courts have treated as expert 
testimony the assurances of administrators of the defendant college that the criteria used by 
the college are standard academic practice. See Johnson v. University of Pittsk:irgh, 435 F. 
Supp. 1328, 1355-56 (W.D. Pa. 1977). 
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performance was inadequate in at least one of these areas. In addition, in- 
stitutions have successfully argued that a plaintiff’s incompatibility with 
departmental colleagues—either on a personal level or in the plaintiff’s 
research specialization—is sufficient to provide a legitimate non- 
discriminatory reason for termination or nonpromotion.** 

The quality of a candidate’s research or scholarship has been a criter- 
ion relied upon heavily by defendant institutions in Title VII cases. In 
many cases, the defendants were assisted by peer reviewers who criticized 
the quality of plaintiffs’ scholarship. In Manning v. Trustees of Tufts Col- 
lege,5”7 the outside expert was ‘‘lukewarm’’ about the plaintiff’s scholar- 
ship, while in Cussler v. University of Maryland,** the fact that the plain- 
tiff’s writings were not familiar to experts in her field was considered to 
be an important weakness in scholarly achievement. Although the Ninth 
Circuit found that the number of publications was irrelevant in an evalua- 
tion of a plaintiff’s scholarship,®® the First Circuit in Banerjee v. Board of 
Trustees of Smith College,*®° and the U.S. District Court for the District of 
Montana in Mecklenberg v. Montana State Board of Regents of Higher 
Education® stated that low scholarly productivity as evidenced by a 
small quantity of publications was a sufficient nondiscriminatory reason 
to justify the negative decision. These courts suggest that too few 
publications justifies a denial of reappointment, promotion, or tenure, 
but a substantial number of publications is not evidence of scholarship 
adequate to reverse a negative personnel decision. 

The quality of a candidate’s teaching has also been used as a criter- 
ion for deciding whether to reappoint or award a promotion or tenure. 
Some defendant institutions stressed the students’ unhappiness with the 
candidate, as evidenced by critical student evaluations or low enroll- 
ments in the plaintiff’s classes.*2 Only occasionally was there evidence 
that faculty colleagues had observed a candidate’s teaching as part of the 





58 See, e.g., Jawa v. Fayetteville State Univ. 426 F. Supp. 218 (E.D.N.C. 1976). See 
also Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). 

57 613 F.2d 1200 (1st Cir. 1980). 

58 430 F. Supp. 602 (D. Md. 1977). 

5° See LaBorde v. Regents of the Univ. of Cal., 495 F. Supp. 1067, 1070 (C.D. Cal. 
1980), aff’d, 674 F.2d 1323 (9th Cir. 1982). 

80 648 F.2d 61, 64 n.5 (1st Cir.), cert. denied, 102 S. Ct. 671 (1981). 

61 Mecklenberg v. Montana State Bd. of Regents, 13 Empl. Prac. Dec. (CCH) ¢ 11,438 
(D. Mont. 1976). See also EEOC v. Tufts Inst. of Learning, 421 F. Supp. 152, 160 (D. Mass. 
1975); Green v. Board of Regents, 474 F.2d 594, 595 (5th Cir. 1973); and Lieberman v. Gant, 
474 F. Supp. 848, 855 (D. Conn. 1979), aff’d, 630 F.2d 60 (2d Cir. 1980). 

62 Poor student evaluations were found to be important in Dyson v. Lavery, 417 F. 
Supp. 103, 111 (E.D. Va. 1976), and in Lieberman v. Gant, 474 F. Supp. 848 (D. Conn. 
1979), aff'd, 630 F.2d 60 (2d Cir. 1980). Testimony concerning large numbers of students 
dropping a plaintiff's course or complaining about the plaintiff's teaching was critical in 
Jawa v. Fayetteville State Univ., 416 F. Supp. 218 (E.D. N.C. 1976) and in Johnson v. 
University of Pittsburgh, 435 F. Supp. 1328, 1336 (W.D. Pa. 1977). 
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peer evaluation process.®? In one case, faculty colleagues voted that a 
candidate’s teaching of upper-level courses was inadequate even though 
no systematic observations had been conducted and despite highly favor- 
able student evaluations.*4 

Defendant institutions have emphasized service to a lesser degree 
than scholarship and teaching, but occasionally, lack of service or poor 
quality service has been sufficient for courts to rule in behalf of the col- 
leges. In United States v. University of Maryland, the plaintiff’s refusal 
to attend departmental meetings and to participate in department activi- 
ties was called a ‘‘breach of professionalism’’ by the court and weighed 
heavily against her.*5 But, in Sweeney v. Board of Trustees of Keene State 
College,** the court found the College’s statement that Sweeney’s service 
was inadequate a pretext for sex discrimination because the college had 
awarded her a promotion a year later based on a nearly identical record of 
service. 

The most interesting use of service as an evaluation criterion, 
however, is in Huang v. College of the Holy Cross.*’ The plaintiff (here, 
in a national origin discrimination suit), had supported his department 
chairperson in policies of which the dean and central administration dis- 
approved. Although the plaintiff’s departmental colleagues were satis- 
fied with his substantial service to the department, the dean believed that 
such service was detrimental to the college, and the court sustained 
plaintiff’s termination on those grounds. 

Two other criteria have been accepted by courts as reasonably relatec 
to the professional role and as legitimate reasons for terminating a faculty 
member. Compatibility with one’s colleagues and the ‘‘fit’’ between a 
candidate’s specialized research area and departmental mission, al- 
though not explicitly supported by AAUP policy documents (as have 
teaching, research, and service), have been seen by many courts as im- 
portant and neutral criteria for evaluation. 

Although it does not appear that courts have permitted defendants to 
fire professors solely because they could not get along with their col- 





63 Peer observations of teaching were mentioned in United States v. University of 
Md., 438 F. Supp. 742 (D. Md. 1977) and Johnson v. University of Pittsburgh, 435 F. Supp. 
1328 (W.D. Pa. 1977). 

64 Peters v. Middlebury College, 409 F. Supp. 857, 860 (D. Vt. 1976) (although stu- 
dent evaluations of plaintiff’s teaching had been enthusiastic and favorable, faculty peer 
review committee rated her teaching as unsatisfactory). 

85 438 F. Supp. 742, 752 (D. Md. 1977). See also Jawa v. Fayetteville State Univ., 426 
F. Supp. 218 (E.D. N.C. 1976) (plaintiff's refusal to participate in departmental meetings 
helped build case for dismissal). 

66 604 F.2d 106, 111 (1st Cir. 1979). 

67 436 F. Supp. 639, 651 (D. Mass. 1977). While there was some uncertainty about the 
quality of the plaintiff's teaching, the court clearly stated that the disagreement of the Board 
of Trustees with plaintiff's position on departmental policy was a sufficient reason to deny 
him tenure. Id. at 655. 
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leagues,®* the plaintiff’s incompatibility with his or her colleagues has 
been mentioned frequently by courts. An Illinois District Court noted in 
Perham v. Ladd *® that ‘‘[p]rofessional disagreements with members of an 
academic department are sufficient, nondiscriminatory reasons to deny 
tenure.’’7° A trial judge on the Federal District Court for Connecticut 
echoed these sentiments in Lieberman v. Gant, explaining that ‘‘[a] clash 
of personalities is not a sufficient basis for liability [under Title VII]; there 
must be evidence of sex discrimination.’’’: Plaintiffs who were seen by 
their colleagues as disruptive, abrasive, or abusive toward other faculty 
received little sympathy and no relief from the courts;?? nor did female 
plaintiffs who called their colleagues ‘‘chauvinist pigs’’’* or were ‘‘too 
assertive in manner’’ about feminist issues.7* The courts in each of these 
cases allowed testimony concerning such personal clashes and gave them 
credence as part of the defendant’s rebuttal.75 

Courts have also found a candidate’s compatibility with the academic 
needs of her or his department to be an evaluative criterion sufficient to 
rebut a prima facie case of discrimination. Such a criterion has been ap- 
plied in two ways: in some cases a plaintiff did not have the specialized 
knowledge or training necessary to meet enrollment demands or shifts in 
departmental emphasis; while in other cases the plaintiff’s specialized 
research did not ‘‘fit’’ the department’s self-identified mission. 

Courts have accepted readily the statements of defendant institutions 
that a plaintiff’s specialization did not meet the staffing needs of the 


department. In Peters v. Middleburry College,’* the college argued that 
the plaintiff could not teach adequately the upper-level English courses 
for which she had been hired. The plaintiff in Perham had been hired to 





88 The one exception to this statement may be Van De Vate v. Bolling, 379 F. Supp. 
925 (E.D. Tenn. 1974). It appears that the department chairperson failed to rehire a laid-off 
temporary instructor solely because of a ‘‘personality clash’’ between himself and the plain- 
tiff. The court noted that a college’s decision not to hire someone who ‘‘could not harmoni- 
ously perform his or her duties’ was well within the college’s discretion and did not violate 
Title VII. Id. at 929. 

68° 436 F. Supp. 1101 (N.D. Ill., 1977). 

70 Id. at 1107. 

71 Lieberman, 474 F. Supp. 848, 868 (D. Conn. 1979), aff'd, 630 F.2d 60 (2d Cir. 
1980). 

72 The plaintiff in LaBorde v. Regents of the Univ. of Cal. 495 F. Supp. 1067 (C.D. Cal. 
1980), aff'd, 674 F.2d 1323 (9th Cir. 1982), was a ‘‘disruptive influence”’ in the department. 
The plaintiff was ‘‘belligerent’’ and annoyed departmental colleagues in Jawa v. Fayet- 
teville State Univ., 426 F. Supp. 218 (E.D. N.C. 1976). The plaintiff in Citron v. Jackson 
State, 456 F. Supp. 3, 6 (S.D. Miss. 1977), aff'd mem., 577 F.2d 1132 (5th Cir. 1978) had 
several fights with a departmental colleague, and in Lieberman v. Gant, 474 F. Supp. 848, 
868 (D. Conn. 1979), aff'd, 630 F.2d 60 (2d Cir. 1980), the plaintiff had an ‘‘abrasive per- 
sonality’’ and didn’t ‘‘fit in’’ with her departmental colleagues. 

73 Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). 

74 Peters v. Middlebury College, 409 F. Supp. 857, 860 (D. Vt. 1976). 

75 Contra note 88 and accompanying text. 

76 409 F. Supp. 857, 860 (D. Vt. 1976). 
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teach secondary school math but focused her research efforts in elemen- 
tary math.””? In Campbell v. Ramsey,’® the department’s decision to 
develop a stronger graduate program meant that the plaintiff’s lack of a 
doctorate precluded her from advising and teaching advanced graduate 
students. The denial of tenure to a plaintiff sociology instructor in 
Timper v. Board of Regents of the University of Wisconsin’® was upheld 
because the department chair wished to develop more courses in social 
work, which plaintiff was not qualified to teach. And the plaintiff’s 
refusal in Davis v. Weidner®® to teach income-producing special courses 
reduced her value to the department to such an extent that it constituted 
a legitimate nondiscriminatory reason for her termination. 

A lack of intellectual compatibility with departmental colleagues 
also has given courts little pause in finding for defendant colleges. The 
court in Johnson v. University of Pittsburgh®! agreed that a medical 
school could terminate a plaintiff with admittedly good research skills 
because her research interests did not match the mission of the medical 
school. In Smith v. The University of North Carolina,®? the Fourth Cir- 
cuit ruled that the University’s statements concerning the plaintiff’s in- 
tellectual incompatibility were sufficiently nondiscriminatory. The 
University had argued that the plaintiff did not understand ‘‘the meaning 
of the University and the type of discourse appropriate to it,’’ and that 
the plaintiff ‘‘[did] not [fill] the place within the department which was 
envisioned at the time of her employment.’’*? The court ruled that the 
department was justified in letting a professor go because the department 
was small and did not have the funds available to support a faculty 
member who did not contribute to its ‘‘growth and development plan,’’*4 
despite the University’s admission that the quality of the plaintiff’s 
research itself was adequate. Despite the lack of support in academic 
policy statements (for example, through AAUP documents) for denying 
reappointment, promotion or tenure on grounds of personal or profes- 
sional incompatibility, courts have validated the informal function of 
peer evaluation as a test of a candidate’s ability to conform to the norms 
and expectations of his or her colleagues.*5 





436 F. Supp. 1101, 1107 (N.D. Ill. 1977). 
Campbell v. Ramsey, 484 F. Supp. 190 (E.D. Ark.), aff’d, 631 F.2d 597 (8th Cir. 


512 F. Supp. 384 (W.D. Wisc. 1981). 

596 F.2d 726, 731 (7th Cir. 1979). 

435 F. Supp. 1328 (W.D. Pa. 1977). 

632 F.2d 316 (4th Cir. 1980). 

The peer review committee asserted that the plaintiff tended to ‘‘stifle the discus- 
sion of her colleagues in obscurantist manners regarding topics that are purely personal” 
and that ‘‘her presence has never enhanced any faculty discussion. . . .”’ They also criticiz- 
ed her attitude toward teaching as ‘‘mystical.’’ Id. at 326 

84 Id. at 343. 
85 Bergman, Peer Evaluation of University Faculty, 14 C. Stun. J. 1 (1980). 





1982-83 FACULTY PEER REVIEW 


C. PROVING PRETEXTUAL BEHAVIOR 


After the defendant institution completes its rebuttal of the 
plaintiff’s prima facie case, the plaintiff must prove that the ‘‘legitimate 
nondiscriminatory reasons’’ articulated by the defendant were a pretext 
for intentional discrimination. Academic plaintiffs have been only occa- 
sionally successful at this stage of the litigation, for courts have generally 
accepted institutions’ contentions that plaintiffs were inadequate in 
scholarship, research, or service, or that they did not ‘‘fit in’’ personally 
or intellectually with their colleagues. The burden upon the plaintiff is 
now one of persuasion; the plaintiff must prove ‘‘by a preponderance of 
the evidence that the legitimate reasons offered by the defendant were 
not its true reasons,’’ but were pretextual.** The plaintiff may show 
either that ‘‘a discriminatory reason more likely motivated the employer’’ 
or that ‘‘the employer’s proffered explanation is unworthy of credence.’’®” 

In the few cases where plaintiffs have prevailed, they have suc- 
cessfully discredited the defendant college’s articulated reason. In 
Sweeney, the court did not believe the statements concerning the plain- 
tiff’s difficult personality and inadequate service because these problems 
had not deterred the college from awarding her tenure two years earlier, 
nor from promoting her the next year.** Another court excoriated 
Muhlenberg College administrators for terminating the plaintiff for her 
failure to complete her master’s degree because several men in similar 
positions had been tenured without such a degree, and the plaintiff had 
not been notified that completion of the degree was necessary for an 
award of tenure.*® In Mecklenberg v. Montana State Board of Regents of 
Higher Education,*® the court found a department chairperson’s 
criticisms of the plaintiff’s research and teaching pretextual because he 
had recommended her for promotion and had given her a merit raise as 
well. In each of these cases, conduct by the college inconsistent with its 
articulated reason for termination convinced the court that such reasons 
were pretextual. 

In only a few cases have issues of disclosing confidential evaluations 
and personnel records arisen in any context, whether the confidential 
material related to the qualifications of plaintiffs, or nonparty faculty 
whose qualifications were compared with plaintiffs. Some courts have 
agreed to review the personnel decisions concerning male candidates 
who received reappointment, promotions, or tenure at approximately the 
same time that plaintiffs were terminated. These examinations, whose 





86 Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). 

87 Td. at 256. 

88 Sweeney v. Board of Trustees, 604 F.2d 106 (1st Cir. 1979), cert. denied, 444 U.S. 
1045 (1980). 

8° Kunda v. Muhlenberg College, 621 F.2d 532, 539, 546 (3d Cir. 1979). 

80 Mecklenberg v. Montana State Board of Regents, 13 Empl. Prac. Dec. (CCH) 
§ 11,438 (D. Mont. 1976). 
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purpose is to show disparate treatment, often require testimony concern- 
ing the abilities of faculty members not parties to the case and uninvolved 
in any of the decisions challenged by the plaintiffs. An examination 
similar to that given the plaintiff's qualifications and abilities may be 
conducied. Although the district court in Lieberman v. Gant refused to 
compare the qualifications of seventeen male faculty awarded tenure or 
promotions when plaintiff was terminated,®1 other courts have con- 
ducted such examinations.°? There is no mention in these opinions, 
which draw in male faculty for purposes of comparison, of the privacy in- 
terests of these individuals, of the need to keep their records confidential, 
or of other issues related to suppression of evaluative evidence. The con- 
spicuous lack of such mention in these opinions suggests that the issues 
were not raised, rather than that the court did not think these interests 
sufficiently important to deserve protection or, at a minimum, considera- 
tion. 


IV. EVIDENCE ADMITTED BY COURTS IN CHALLENGES TO 
PEER REVIEW DECISIONS 


The types of evidence which may be used in academic Title VII cases 
has received very little attention, either from the courts or from commen- 
tators. Although debate is intensifying about whether to admit confiden- 
tial peer evaluations into evidence, virtually no attention has been given 
to what types of evidence are most probative, most reliable, or most ap- 
propriate in Title VII cases. 

Despite their stated reluctance to examine closely the substance of 
academic peer review decisions, most courts have admitted into evidence 
and relied upon information concerning individual votes of peer review- 
ers, opinions of external experts, and other evaluative material. With a 
few exceptions,°? courts have not even raised the issue of confidentiality 
in their admission and use of such evidence, nor have they attempted to 
distinguish among oral testimony by decisionmakers, letters written with 
the expectation that they would remain confidential, or assessments by 
external experts. 





91 Lieberman v. Gant, 474 F. Supp. 848 (D. Conn. 1979), aff'd, 630 F.2d 60 (2d Cir. 
1980). 

92 See, e.g., Smith v. University of N. C., 632 F.2d 316, 344 (4th Cir. 1980); Johnson v. 
University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977); Cussler v. University of Md., 
430 F. Supp. 602, 607 (D. Md. 1977). 

93 In a few instances, courts have refused to order production of faculty personnel 
folders containing confidential evaluations of plaintiffs. See, e.g., McKillop v. Regents of 
the Univ. of Cal., 386 F. Supp. 1270 (N.D. Cal. 1975); see also Keyes v. Lenoir Rhyne Col- 
lege, 552 F.2d 579 (4th Cir.), cert. denied, 434 U.S. 904 (1977). But see Jepsen v. Florida Bd. 
of Regents, 610 F.2d 1379 (5th Cir. 1980) (court ordered production of personnel files in cir- 
cumstances where decisions were, at least in part, based upon materials from those files); 
EEOC v. University of N. M., 504 F.2d 1296 (10th Cir. 1974). 
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Beginning with Johnson v. University of Pittsburgh* in 1977, courts 
have scrutinized the peer review procedure closely, and have relied upon 
extensive evidence concerning decisions made at every level of the re- 
view process. Minutes of meetings held by members of the plaintiff’s de- 
partment, documenting the nature of the discussion and the reason for 
individual votes, have often been introduced.*> Letters written by indi- 
vidual members of departmental review committees have been intro- 
duced,°* as well as formal reports of review committees—often with mi- 
nority reports as well.°7 In one case, the court admitted into evidence and 
relied heavily upon a personal letter written to the college president by a 
faculty member outside the plaintiff’s department and not involved for- 
mally with the peer review process.°* In none of these cases was the issue 
of confidentiality raised, either on behalf of the evaluators or of the plain- 
tiff. 

Courts have carefully chronicled the intricacies of the peer review 
process, including remands by internal faculty review committees to 
lower-level groups. For example, when a college-level faculty review 
committee examined the departmental decision in Smith, that committee 
found the decision to be discriminatory and remanded the decision to the 
department.*? In Banerjee, a faculty grievance committee recommended 
that the department reconsider the candidate’s request for tenure.1°° In 
several cases, the court’s opinion contains detailed information on the 
views of each peer reviewer, whether his or her vote was negative or 
positive, whether the individual later changed his or her vote, and 
why.?1°1 

In short, most courts have not hesitated to accept evidence from all 
possible sources within the institution concerning the fairness and, to a 
certain extent, the reasonableness of the decisions reached by peer re- 
view committees. The courts have been somewhat less willing, however, 
to admit letters or reports from experts outside the institution or to iden- 
tify those experts. Although it is sometimes difficult to ascertain from the 





%4 Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). The 
court’s description of each event in the peer review process took up nineteen pages of 
published text. 

95 See, e.g., id. at 1342-43. See also Powell v. Syracuse Univ., 580 F.2d 1150, 1152 
(2d Cir.), cert. denied, 439 U.S. 984 (1978). 

96 See, e.g., Banerjee v. Board of Trustees, 495 F. Supp. 1148, 1160 (D. Mass. 1980), 
aff'd, 648 F.2d 61 (1st Cir.), cert. denied, 102 S. Ct. 671 (1981). See also Smith v. University 
of N. C., 632 F.2d 316, 326 (4th Cir. 1980); Cussler v. University of Md., 430 F. Supp. 602 
(D. Md. 1977). 

97 See Huang v. College of the Holy Cross, 436 F. Supp. 639, 644-45 (D. Mass. 1977). 
See also Peters v. Middlebury College, 409 F. Supp. 857 (D. Vt. 1976). 

98 Huang v. College of the Holy Cross, 436 F. Supp. 639 (D. Mass. 1977). 

99 Smith v. University of N. C., 632 F.2d 316, 331 (4th Cir. 1980). 

100 Banerjee v. Board of Trustees, 495 F. Supp. 1148, 1158 (D. Mass. 1980). aff'd, 648 
F.2d 61 (ist Cir.), cert. denied, 102 S. Ct. 671 (1981). 

101 Id. See also Huang v. College of the Holy Cross, 436 F. Supp. 639 (D. Mass. 1977). 
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opinions the extent to which courts have permitted disclosure of confi- 
dential reviews by outsiders, it is clear that several opinions have relied 
on in-camera review of these confidential reports. 1° 

While the courts have, for the most part, not hesitated to admit and 
use ‘‘confidential’’ documents and testimony about review meetings 
where the plaintiff’s qualifications are being evaluated, they have been 
only somewhat less willing to entertain evidence and testimony concern- 
ing the abilities and experience of male candidates for promotion, tenure, 
or reappointment about whom personnel decisions were made at about 
the same time as the negative decision as to the plaintiff was made. 
Although a few courts have refused to examine the qualifications of other 
candidates for promotion, tenure, or reappointment,'°? other courts have 
scrutinized the qualifications of all faculty members hired, promoted, 
tenured, or reappointed during the years that the plaintiff was a proba- 
tionary employee.1% 

It seems surprising that the few courts which examined the qualifica- 
tions of non-party faculty did not address the issue of confidentiality. 
Plaintiffs often request that the evaluations of successful candidates for 
promotion, tenure, or reappointment be compared with their own as part 
of their attempt to prove that the defendant institution’s articulated 
‘‘legitimate, nondiscriminatory reason’’ was a pretext for 
discrimination.'°5 In sum, the types of evidence about the plaintiff admit- 
ted by the courts, as well as decisions of individual trial judges to admit 





102 See, e.g., Cussler v. University of Md., 430 F. Supp. 602 (D. Md. 1977). See also 
Manning v. Trustees of Tufts College, 613 F.2d 1200 (1st Cir. 1980); LaBorde v. Regents of 
the Univ. of Cal., 495 F. Supp. 1067, 1070 (C.D. Cal. 1980), aff’d, 674 F.2d 1323 (9th Cir. 
1982). In each of these cases, the opinions referred to evaluations of plaintiffs’ scholarship 
or teaching without explicitly stating whether such evaluations had been introduced into 
evidence, so it is not possible to ascertain from the opinion whether evaluations were read 
by the judge in camera where confidentiality would have been maintained, or introduced 
into evidence, thus denying their confidentiality. But see Lynn v. Regents of the Univ. of 
Cal., 656 F.2d 1337 (9th Cir. 1981), cert. denied, 51 U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 
81-1962, 81-2005), where the court of appeals ordered the disclosure of evaulations written 
by external experts, saying that the trial judge had relied upon them to reach his decision 
denying the plaintiff's claim. 656 F.2d at 1346. 

103 See Lieberman v. Gant, 630 F.2d 60, 67-68 (2d Cir. 1980). See also LaBorde v. 
Regents of the Univ. of Cal., 495 F. Supp. 1067 (C.D. Cal. 1980), aff'd, 674 F.2d 1323 (9th 
Cir. 1982). 

104 See, e.g., Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. Pa. 1977). 
See also Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1979); Powell v. Syracuse 
Univ., 580 F.2d 1150 (2d Cir. 1978). Courts have also examined the credentials of in- 
dividuals hired to replace the plaintiff. See Powell, 580 F.2d at 1158; Cooper v. University 
of Texas at Dallas, 482 F. Supp. 187, 199 (N.D. Tex. 1979), aff'd, 648 F.2d 1039 (5th Cir. 
1981); Peters v. Middlebury College, 409 F. Supp. 857, 867 (D. Vt. 1976). 

105 Even in those cases where courts have refused to admit comparative evidence from 
other faculty members’ personnel files, it was the limited usefulness of this evidence, and 
not the need to keep it confidential, that motivated the court. See, e.g., Lieberman v. Gant, 
630 F.2d 60, 68 (2d Cir. 1980). 
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evidence about non-party faculty, appear to be discretionary and are 
highly variable. 


V. STANDARDS APPLIED BY COURTS TO THE 
PEER REVIEW PROCESS 


In addition to examining the evidence relating to the substantive 
peer review decision, some courts have also examined the fairness of the 
entire procedure, the relevance of the criteria used to judge faculty, and 
the reasonableness of conclusions drawn by each review committee or in- 
dividual decisionmaker. Although issues of confidentiality are less likely 
to arise in relation to this type of review, it is important to understand the 
standards applied by courts to the review process as well as to its sub- 
stantive content because the failure to follow established procedures or 
the application of more rigorous evaluation criteria to members of pro- 
tected classes may foretell discrimination in the decision-making proc- 
ess. 

In reviewing the fairness of the peer review process, courts have 
tended to focus primarily upon whether written or customary unwritten 
procedures were followed, although failure to follow written procedures 
has not usually been sufficient to overturn a peer review decision.'%* 
Several courts have excused the lack of written criteria for promotion or 
tenure, saying that plaintiffs should have been aware of the university’s ex- 
pectations because other faculty were knowledgeable about the criteria. 1°” 
One court, however, strongly criticized the defendant institution for 
using criteria which were so imprecise that they allowed decisionmakers 
to apply ‘‘a number of vague and subjective standards . . . and there are 
no safeguards in the procedure to avert sex discriminatory practices.’’1°* 

Courts have also noted with approval instances where plaintiffs have 
been warned about their inadequate performance, stating that such warn- 
ings acted as notice to plaintiffs of their failure to meet the criteria for ad- 
vancement.1°° However, courts have refused to find that failure to warn a 
plaintiff of unsatisfactory performance is so unfair as to require reversal 
of the university’s decision to terminate the plaintiff.11° In addition, sub- 





106 See, e.g., Banerjee v. Board of Trustees, 648-.2d 61 (1st Cir.), cert. denied, 102 S. 
Ct. 671 (1981). See also Lieberman v. Gant, 474 F. Supp. 848, 860 (D. Conn. 1979), aff'd, 
630 F.2d 60 (2d Cir. 1980). 

107 Smith v. University of N. C., 632 F.2d 316 (4th Cir. 1980). But see Kunda v. 
Muhlenberg College, 621 F.2d 532 (3d Cir. 1979), where the court declared plaintiff's 
tenure review to be unfair because she had not been notified that a master’s degree was re- 
quired for tenure. 

108 Mecklenberg v. Montana State Bd. of Regents, 13 Empl. Prac. Dec. (CCH) ¢ 11,438 
(D. Mont. 1976). 

109 See, e.g., Lieberman v. Gant, 474 F. Supp. 848, 855 (D. Conn. 1979), aff'd, 630 
F.2d 60 (2d Cir. 1980). See also Peters v. Middlebury College, 409 F. Supp. 857 (D. Vt. 
1976). 

110 See Powell v. Syracuse Univ., 580 F.2d 1150, 1155 (2d Cir. 1978). 
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jecting plaintiffs to a standard of performance which is stricter than that 
applied in earlier years is not unfair, a court has ruled, if all candidates 
who were evaluated at the same time as the plaintiff were required to 
meet that higher standard.1"1 

Issues of confidentiality were touched upon in one case in which the 
plaintiff had complained that the confidential peer review process was 
inherently abusive because of its lack of accountability. The trial court 
disagreed, listing the elements of the university’s decisionmaking proc- 
ess which ‘‘protected’’ candidates against abuses: multi-member review 
committees at each level, the use of external reviewers, the candidate’s 
right to request specific external reviewers, the candidate’s right to a 
written summary of confidential reviews, and the right to appeal a nega- 
tive decision to a faculty committee rather than to an administrator. 
While courts have tended to accept the institution’s procedures without 
question, most have not addressed the issue of whether a multi-step 
review process balances the potential abuse of evaluations conducted in 
secret, but have simply concluded that a review process that is lengthy 
and thorough is sufficiently fair.1*3 

Courts have similarly only touched upon the relevance of the evalua- 
tive criteria used or their consistency with academic tradition. For the 
most part, courts have not been willing to decide how the evaluation cri- 
teria should be weighted, stating that assigning priorities and weights to 
evaluation criteria is a matter of academic judgment.''4 Courts have been 
more inclined, however, to apply a ‘‘rational relationship’’ test to deter- 
mine whether the criteria are related to the job which the plaintiff is per- 
forming. Rather than requiring a job analysis to provide the basis for com- 
paring evaluative criteria with the requirements of the job, courts have 
accepted the testimony of expert witnesses or have decided on their own 
that the criteria by which the plaintiff was evaluated were rationally 
related to the duties of a college professor.115 The lack of judicial atten- 
tion to analyzing the requirements of a faculty member’s job is evident in 
that courts have not examined teaching loads, the number of advisees 
seen by a plaintiff, committee assignments, or other responsibilities 
which absorb plaintiffs’ time but are usually not considered as part of the 
evaluation process. In other words, courts have not addressed the issue of 
whether the evaluation criteria (e.g., teaching, scholarship, and service) 





111 Banerjee v. Board of Trustees, 495 F. Supp. 1148, 1160 (D. Mass. 1980), aff’d, 648 
F.2d 61 (1st Cir. 1981), cert. denied, 102 S. Ct. 671 (1981). 

112 LaBorde v. Regents of the Univ. of Cal., 495 F. Supp. 1067, 1069 (C.D. Cal. 1980), 
aff'd, 674 F.2d 1323 (9th Cir. 1982). 

113 See, e.g., Smith v. University of N. C., 632 F.2d 316, 343 (4th Cir. 1980). 

114 Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1357 (W.D. Pa. 1977). See 
also Labat v. Board of Higher Educ., 401 F. Supp. 753, 757 (S.D.N.Y. 1975). 

115 Cussler v. University of Md., 430 F. Supp. 602, 606 (D. Md. 1977). See also 
Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1357-58 (W.D. Pa. 1977). 
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actually relate closely to the duties of a faculty member, and many of the 
activities required of college faculty, such as advising students, are not 
evaluated. 

Judicial scrutiny of the reasonableness of the conclusions drawn by 
review committees and individual decisionmakers alike has been defer- 
ential. Courts have tended to state in a conclusory manner that the 
evidence was sufficient to support a denial of promotion, tenure, or reap- 
pointment unless the plaintiff proved that the institution had acted arbi- 
trarily or in bad faith.11*® As long as the defendant institutions have ap- 
plied evaluative criteria in a manner which the courts have found to be 
neutral, most of the courts in these academic employment discrimination 
cases have not scrutinized the accuracy of the conclusion reached. The 
court in Peters stated that, because the criteria were reasonably applied, 
the defendants were entitled to exercise their professional judgment 
about the plaintiff’s qualifications without judicial intervention.1!” Other 
courts simply stated that, in light of the defendant institutions’ articula- 
tion of legitimate, nondiscriminatory reasons for terminating the plain- 
tiff’s employment, the decision had been a reasonable one.11® 

One court found the views of both sides of a divided department 
reasonable, relying on expert testimony to arrive at this conclusion. One 
departmental faction valued the plaintiff for his focus on comparative 
literature, while the other faction criticized the plaintiff's writing ability 
and general scholarship. The court was untroubled by the lack of consen- 
sus, and ruled that the college’s decision not to award the plaintiff tenure 
was a reasonable decision in light of the negative evaluations by the se- 
cond faction.'19 

The courts’ scrutiny of the peer review procedure for fairness, con- 
sistency, and reasonableness has been overwhelmingly deferential. No 
attempts have been made by the courts to measure the review process by 
a procedural due process standard or other formula which would require 
notice to plaintiffs of evaluation criteria, disclosure of decisions at each 
level of review, and time for candidates to prepare materials for the 
evaluators. In most cases, the university’s customary review process has 
been accepted without question,'2° and defendant institutions have been 
able to demonstrate the ‘‘rationality’’ of their decisions with relative 
ease. With the exception of the Banerjee case, however, this brief and 
deferential review of procedural fairness has generally not examined 





1168 See, e.g., Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1979), where the 
plaintiff prevailed because she was able to demonstrate that the college had treated similar- 
ly situated men much more favorably than she had been treated. 

117 Peters v. Middlebury College, 409 F. Supp. 857, 868-69 (D. Vt. 1976). 

118 Johnson v. University of Pittsburgh, 435 F. Supp. 1328, 1342-43 (W.D. Pa. 1977); 
Cussler v. University of Md., 430 F. Supp. 602, 606 (D. Md. 1977). 

119 Banerjee v. Board of Trustees, 495 F. Supp. 1148, 1160 (D. Mass. 1980), aff’d, 648 
F.2d 61 (ist Cir.), cert. denied, 102 S. Ct. 671 (1981). 

120 See supra note 108 and accompanying text, for the exception to this general trend. 
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closely the appropriateness of the evaluation criteria, the 
evenhandedness with which criteria were applied, or the consistency of 
the criteria used across academic departments. 


VI. BALANCING CONFIDENTIALITY AND DISCLOSURE: 
THE INTERESTS AT STAKE AND JUDICIAL 
RESPONSES 


As has been demonstrated in the previous section, courts have 
seldom addressed the conflict between confidentiality of peer review and 
disclosure of peer review materials, primarily because parties have 
seldom raised the issue.121 Therefore, there was little judicial precedent 
to guide the courts’ deliberations in the Dinnan and Gray cases,!2? each 
of which raised the problem of balancing confidentiality and disclosure 
in the peer review process. Because the issues have been raised so recent- 
ly and have elicited such a strong response from the academic communi- 
ty,123 it is important to understand first the interests at issue and then the 
judicial response to the clash of those interests. 

There is little question that confidentiality has long been an impor- 
tant component of the peer review process. Advocates for preserving con- 
fidentiality have a strong argument in their warnings that a loss of con- 
fidentiality could result in evaluations which are over-cautious and non- 
commital. A report developed by faculty at the University of Chicago 
stated that: 


[i]n a collegial form of administration the process of decision depends on ra- 
tional persuasion and concern for the common good. When difficult choices 
must be made in a group in which there are disagreements about the merits 
of alternatives, it is vital that deliberation be conducted with as full and 
open a discussion as possible among the members. Frankness in speaking 
one’s mind to one’s colleagues is essential for the collegial system to work 
well.... 

Nowhere is the expectation of confidentiality more important than in 
the appointive process. Because members must work with one another as 
peers over a number of years, and in the case of tenure appointments 





121 The cases where confidentiality of a plaintiff's own peer review materials was at 
issue are: Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337 (9th Cir. 1981), cert. denied, 
51 U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 81-1962, 81-2005). EEOC v. University of N.M.., 
504 F.2d 1296 (10th Cir. 1974) (disclosure permitted); McKillop v. Regents of the Univ. of 
Cal., 386 F. Supp. 1270 (D. Cal. 1975) (disclosure denied). 

122 Blaubergs v. Board of Regents (In re: Dinnan), 661 F.2d 426 (5th Cir. 1981), cert. 
denied, 102 S. Ct. 2904 (1982), and Gray v. Board of Higher Education, 92 F.R.D. 87 
(S.D.N.Y. 1981), appeal docketed, No. 82-7135 (2d Cir. 1982). See supra text accompanying 
notes 8-11. 

123 See, e.g., Middleton, Academic Freedom vs. Affirmative Action: Ga. Professor Jailed 
in Tenure Dispute, Chronicle of Higher Education, September 2, 1980, at 1, Col. 10; see also 
Middleton, AAUP Urges Courts to Weigh Circumstances Before Compelling Professors to 
Reveal Votes, Chronicle of Higher Education, November 24, 1980 at 1, Col. 9.; and 
American Council on Education, supra note 20. 
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perhaps over a number of decades, the utmost candor is essential in the 
evaluative process. Once a decision is reached, those who opposed as well 
as those who supported the decision must join together to carry it out. Con- 
fidentiality of the deliberations by members of the deliberative body and by 
those within the University to whom recommendations are transmitted is 
necessary for effective self-government of a university organized on a col- 
legial basis. 124 


Advocates of confidentiality also argue that experts outside the universi- 
ty who are asked to review a faculty member’s scholarship or research 
- will either be reluctant to do so, or will soften their criticisms because the 
review may be made public. 125 

But those who support complete confidentiality for the peer review 
process do not address the issue of how illegal motivations for employ- 
ment decisions will be identified if plaintiffs lack access to information 
concerning their evaluation when that information is necessary to prove 
discrimination. While confidentiality is justified, in the view of faculty 
reviewers, by the necessity for encouraging evaluators to be forthright 
and candid, confidentiality can also mask bias, bigotry, and 
discriminatory attitudes on the part of evaluators who are ostensibly 
evaluating the quality of the faculty member’s scholarship and/or 
teaching. Protecting peer review evaluation from disclosure occasionally 
means that faculty candidates for promotion or tenure are not advised, 
nor are they able to discover, who evaluated them, what criteria were us- 
ed, or in which area their performance was found to be inadequate. Con- 
fidentiality in peer review may also be used to hide procedural ir- 
regularities in the peer review process, such as the use of impermissible 
evaluation criteria, the presence of decision-makers who may have a con- 
flict of interest, or the selective or arbitrary application of evaluation 
criteria. 

But the preservation of confidentiality in peer review is especially 
troublesome because of the nature of collegial governance. Those faculty 
who make the personnel recommendations are not accountable for im- 
plementing them or defending them in court, nor are faculty reviewers 
themselves evaluated on the integrity or fairness with which they con- 
duct peer reviews. The system relies upon trust, moral suasion, and sub- 
jective analysis—which makes the system potentially abusive because its 
outcomes have been virtually unreviewable and have seldom been suc- 
cessfully challenged. 

The second reason that has been advanced for maintaining confiden- 
tiality in peer review proceedings is the need to avoid coercion. 
Academicians argue that faculty members of review committees will feel 
pressured to vote in a certain way to please a department chairperson, a 





124 Report of the Committee on Confidentiality in Matters of Faculty Reappointment, 
U. Cu. Rec. 165 (May 22, 1979). 
125 Td. 
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dean, or a provost if secret ballots are not used.126 Clearly, in cases where 
higher level administrators have expressed a preference as to the out- 
come of a promotion or tenure decision, this concern is not unwarranted. 
However, fair and systematic personnel review procedures at a college or 
university should prevent higher-level administrators from making deci- 
sions which predate a faculty committee’s recommendation. 

In the two recent cases which attempted to address the clash between 
confidentiality and disclosure of peer review ‘‘materials, the defendants 
and their witnesses argued that communications related to peer review’”’ 
were ‘‘privileged’’ and thus need not be disclosed. In both the Dinnan 
and the Gray cases,!2”? professors serving on peer review committees 
sought to keep their individual votes confidential by claiming an 
‘‘academic freedom privilege.’’ In one case the court declined to 
recognize such a privilege, while in the other the court not only gave 
credence to such a privilege, but applied it to shield the professors’ votes. 

Although they reached opposite results, the courts in each of these 
two cases addressed the issue of whether the votes and views of faculty 
peer reviewers were protected by a qualified ‘‘academic freedom’’ 
privilege. With one exception,'2* courts in prior academic Title VII cases 
have not discussed the application of an evidentiary privilege to peer 
review communications. Therefore, the use of such a qualified privilege 
in the Gray case may signal an important development in Title VII litiga- 
tion. 


In McKillop,'29 the defendants argued that an ‘‘official information 
privilege,’’ created by state statute, protected the contents of personnel 
files at a public university. The official information privilege has been 
recognized as well under federal common law as a device to protect the 
confidentiality of government documents and other government com- 





126 Tn Ollman v. Toll (a First Amendment case) at the University of Maryland, the trial 
judge assigned little weight to a department vote endorsing the candidacy of the plaintiff (a 
Marxist professor of political science) because the provost, who had already selected the 
plaintiff for the position, then asked department faculty to submit signed ballots to him. 
Faculty members testified that they felt coerced into supporting the provost’s choice 
because they wished to remain on favorable terms with the provost. Ollman v. Toll, 518 F. 
Supp. 1196, 1210 (D. Md. 1981). 

127 In re: Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 102 S. Ct. 2904 (1982); 
Gray v. Board of Higher Education, 92 F.R.D.87 (S.D.N.Y. 1981), appeal docketed, No. 
82-7135 (2d Cir. 1982). 

128 In McKillop v. Regents of the Univ. of Cal., 386 F. Supp. 1270 (N.D. Cal. 1975), the 
court applied a statutory ‘‘official information’’ privilege to the evaluative materials in the 
plaintiff’s personnel file. Because the institution was public, the court applied the privilege 
protecting government documents, using a balancing test which considered the importance 
of disclosing the information to ‘‘the interest of justice’ against the necessity for preserving 
the confidentiality of the information. The court concluded that the ‘‘fragile equilibrium’”’ of 
the university would be endangered if the information were disclosed, and denied the 
plaintiff's motion to compel disclosure. Id. at 1274-75. 

129 Td, 
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munications.13° This qualified privilege ‘“‘protects opinions and recom- 
mendations expressed within government agencies or departments in 
connection with policymaking or decisionmaking functions and in- 
vestigative reports.’’131 The privilege is a qualified rather than an ab- 
solute one, and it requires a court to balance the interests of advocates for 
disclosure against the importance of keeping the information confiden- 
tial. The courts generally consider 1) the relevance of the information 
sought to the issue being disputed, 2) the availability of similarly pro- 
bative information which is not privileged, and 3) the importance of the 
information to proving a party’s case on the one hand, and then balance 
those concerns against the degree of harm to the government in its essen- 
tial functioning which will result if the sought-after information is 
disclosed.132 

Proponents of the ‘‘academic freedom’’ privilege assert that con- 
fidentiality during peer evaluation is essential to permit reviewers to be 
completely candid in their judgments.'33 The effect of such a qualified 
privilege would not be to bar. completely a plaintiff from obtaining 
evaluations and other confidential documents, but it would make obtain- 
ing this information difficult.154 

The three-judge panel in Dinnan did not perform the balancing test 
of the official information privilege because they did not agree that any 
evidentiary privilege should be extended to shield peer evaluation 
deliberations when a faculty member’s civil rights were at issue. The 
court declared that: 


Though we recognize the importance of academic freedom, we must also 
recognize its limits. The public policy of the United States prohibits 
discrimination; Professor Dinnan and the University of Georgia are not 
above that policy. To rule otherwise would mean that the concept of 
academic freedom would give any institution of higher learning carte blan- 
che to practice discrimination of all types.*5 





130 For a thorough description of the official information privilege and its application, 
see 2 D. LOUISELL & C. MUELLER, FEDERAL EvIDENCE, §§ 228-29 (1978). 

131 Td. at 723. 

132 Td. at 732. A similar balancing test was used to determine whether tapes withheld 
by former President Nixon were protected by executive privilege, a form of the official infor- 
mation privilege. United States v. Nixon, 418 U.S. 683 (1974). 

133 A comprehensive description of the ‘‘academic freedom’’ privilege appears in 
Note, Preventing Unnecessary Intrusions on University Autonomy: A Proposed Academic 
Freedom Privilege, 69 CAL. L. REV. 1538 (1981). 

134 Even though the plaintiff in McKillop v. Board of Regents, 386 F. Supp. 1270, 1277 
(N.D. Cal. 1975) asserted that she could not proceed with her case, the court refused to com- 
pel disclosure of the material she sought. The court did suggest that an ‘‘impartial academ- 
ician’’ could examine the confidential materials in camera and could report as to whether 
they indicated that discrimination had occurred, in which case, presumably, they would 
then have been turned over to the plainttiff. Id. at 1277-78. 

135 In re: Dinnan, 661 F.2d 426, 431-32 (5th Cir. 1981), cert. denied, 102 S. Ct. 2904 
(1982). 
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The court also reacted strongly to Professor Dinnan’s assertion that 
disclosure of peer review votes would cripple the peer review system. 


We fail to see how if a tenure committee is acting in good faith, our decision 
today will adversely affect its decision-making process. Indeed, this opinion 
should work to reinforce responsible decision-making in tenure questions as 
it sends out a clear signal to would-be wrongdoers that they may not hide 
behind ‘‘academic freedom’’ to avoid responsibility for their actions. . . . 
Society has no strong interest in encouraging timit faculty members to serve 
on tenure committees.135 


The message of Dinnan is clear; the court would not sanction the creation 
of an evidentiary privilege for peer review deliberations, and thus would 
not balance the opposing interests of confidentiality and disclosure. The 
U.S. Supreme Court denied review of the case, leaving the status of the 
putative ‘‘academic freedom privilege’’ uncertain at best. 

To complicate matters further, a Federal District Court judge agreed 
to apply the ‘‘academic freedom privilege’’ exactly a week before the 
Fifth Circuit’s opinion in Dinnan was announced.1%¢ In the Gray case, 
now on appeal in the Second Circuit, two faculty members of a peer 
review committee sought to protect the confidentiality of their individual 
votes, claiming an ‘‘academic freedom privilege.’’ The trial judge, using 
the balancing test for qualified privileges described above,'%” ruled that 
preserving the confidentiality of these votes was of sufficient public in- 
terest to justify the application of the ‘‘academic freedom privilege.’’ The 
court explained that 


[while it is certainly true that generally those voting on tenure decisions are 
not concerned about reprisals from those about whom they must make 
judgments, the maintenance of secrecy in the voting process is nevertheless 
of great value. It is not difficult to perceive that the failure to maintain the 
confidentiality of votes on tenure decisions would tend to promote 
divisiveness among faculty members, and could well lead to department 
chairmen and those with greater influence exerting a disproportionate im- 
pact on such decisions. *3* 


The court added, however, that a major factor in its decision had been 
that the disclosure of individual votes was not necessary because the 
plaintiff already knew the reason for denial of tenure and the content of 
the evaluations of his work. The court did not speculate as to how its rul- 
ing might have differed had the information been essential to the plain- 
tiff’s case. 

It is important to understand that the new ‘‘academic freedom 
privilege’ as articulated in Gray is a very limited privilege. It was applied 





136 Gray v. Board of Higher Educ., 92 F.R.D. 87 (S.D.N.Y. 1981), appeal docketed, No. 
82-7135 (2d Cir. 1982). 

137 See supra text accompanying notes 130-32. 

138 Gray v. Board of Higher Educ., 92 F.R.D. at 93. 
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only to actual votes by tenure committee members; and the court freely 
admitted into evidence much evaluative material concerning the plain- 
tiff’s scholarship and teaching. The privilege was applied in a case where 
the information sought to be disclosed was not found to be probative of 
the plaintiff’s case. Given the strength of the Fifth Circuit’s rejection of 
any academic freedom privilege, the future application of such a 
privilege is highly uncertain. Therefore, plaintiffs and defendant institu- 
tions have little guidance as to whether a court will protect the confiden- 
tiality of any peer review information relevant to a plaintiff’s case. 


Vil. FACTORS WEIGHING AGAINST THE CREATION OF AN 
ACADEMIC FREEDOM PRIVILEGE 


The controversy surrounding both Dinnan and the attempts of 
federal agencies to gain access to faculty personnel files‘2° has stimulated 
considerable support within academe for a qualified academic freedom 
privilege.1*° Advocates of such a privilege have argued that creation of a 
qualified privilege would not harm plaintiffs because the privilege could 
be overcome if plaintiffs could provide credible evidence of a violation of 
their rights.141 

But Federal courts have not been eager to create new evidentiary 
privileges, despite their power to do so.142 The U.S. Supreme Court has 
warned against the proliferation of new privileges, asserting that 


privileges ‘‘are not lightly created nor expansively construed, for they are 
in derogation of the search for truth.’’!43 Even where Constitutional in- 
terests are at stake, the Supreme Court has been hesitant to create new 
privileges. 144 

According to one federal court, the court may not create a new Federal 
evidentiary privilege unless the claimed privilege ‘‘rises to the consitu- 
tional level,’’ but must follow the law of the state in which the litigation 





139 For example, in 1980 the U.S. Department of Labor ordered the University of 
California, Berkeley to give confidential faculty employment records to Federal in- 
vestigators. The Secretary eventually ordered that its own internal rules be altered to protect 
against disclosure to individual academicians (Decision, 9/4/80) OFCCP Directive No. 81-1, 
OFCCP Fed. Contr. Compl. Manual ¢ 21078, Sept. 15, 1980 at 15, col. 1. 

140 See, e.g., American Council on Education, Confidentiality of College and Universi- 
ty Faculty Personnel Files: Its Appropriate Role in Instituticnal Affairs, 7 SELF REGULATION 
INITIATIVES, GUIDELINES FOR COLLEGES AND UNIVERSITIES (Dec. 1981). See also AAUP ComMITTEE, 
A Preliminary Statement on Judicially Compelled Disclosure in the Nonrenewal of Faculty 
Appointments, 67 ACADEME 27 (1981). 

141 See, e.g., Note, Preventing Unnecessary Intrusions on University Autonomy: A 
Proposed Academic Freedom Privilege, 69 CAL. L. REv. 1538 (1981). See also Brief Amicus 
Curiae of the American Association of University Professors, Gray v. Board of Higher Educ., 
appeal docketed, No. 82-7135 (2d Cir. 1982). 

142 Fep. R. Evip. 501 requires only that courts use ‘‘reason and experience’”’ in develop- 
ing new evidentiary privileges. 

143 United States v. Nixon, 418 U.S. 683, 710 (1974). 

144 See, e.g., Branzburg v. Hayes, 408 U.S. 665 (1972). 
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takes place.145 For example, a federal court in New York*** permitted a 
patient-psychiatrist privilege, using the penumbral privacy rights 
guaranteed by the Constitution which had been elucidated in Roe v. 
Wade.147 A ‘‘qualified reporter’s privilege’’ created by the Circuit Court 
of Appeals for the District of Columbia was based on the First Amend- 
ment’s protection of the press.148 A qualified privilege which protected 
‘‘self-evaluation’’ documents discussing an employer’s compliance with 
affirmative actions laws was based upon First and Fifth Amendment con- 
siderations. 149 

The Fifth Circuit in Dinnan flatly asserted that ‘‘there are no issues of 
constitutional dimension raised’’ by Dinnan’s attempt to use an 
‘academic freedom privilege.’’15° The judge in Gray focused primarily 
upon the constitutional protection given the secret ballot, and did not 
discuss whether an academic institution, rather than an individual facul- 
ty member is entitled to a constitutionally-derived academic freedom 
privilege.151 

In addition to the unanswered question as to whether protection of 
peer review deliberations rises to the constitutional level, the advocates 
of an academic freedom privilege have not successfully rebutted the per- 
suasive argument advanced by Aaron Levenstein concerning the in- 
dividual who should be protected. Levenstein reminds us that in eviden- 
tiary privileges, it is the communications of the individual being judged 
which are protected, not the communications of the decisionmakers. In 


the lawyer-client privilege, the physician-patient privilege, the limited 
journalist-source privilege, it is not the words of the professional which 
are protected, but those of the individual whose rights are being 
decided.*52 In academic employment litigation, the plaintiff has waived 





145 Richards v. Rockford, Inc. v. Pacific Gas & Elec., 71 F.R.D. 388, 389 n.2 (N.D. Cal. 
1976). 

146 Lora v. Board of Educ., 74 F.R.D. 565 (E.D.N.Y. 1977). 

147 410 U.S. 113 (1973). 

148 Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981). 

148 Rosario v. New York Times, 84 F.R.D. 626 (S.D.N.Y. 1979). See also Brown v. 
Thompson, 430 F.2d 1214 (5th Cir. 1970), Union Oil Co. of Calif. v. Norton, 56 F.R.D. 643 
(C.D. Cal. 1972), and Ballard v. Terrak, 56 F.R.D. 45 (E.D. Wisc. 1972). 

150 In re: Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 102 S. Ct. 2904 (1982). 
The court did not apply the penumbral first amendment academic freedom right developed 
in Sweezy v. N.H., 354 U.S. 234 (1957), to the confidentiality of peer review evaluations 
and votes. Sweezy concerned the right of a faculty member to select the material about 
which he will lecture and to express personal political beliefs without government retribu- 
tion. In Dinnan, the court distinguished Sweezy, stating that Sweezy concerned an attempt 
by the government to suppress ideas, and that the case was not on point. 661 F.2d at 430. 

151 Gray v. Board of Higher Educ., 92 F.R.D. 87 (S.D.N.Y. 1981), appeal docketed, No. 
82-7135 (2d Cir. 1982). 

182 Levenstein, Confidentiality and Due Process, 9 NATIONAL CENTER FOR THE STUDY OF 
COLLECTIVE BARGAINING IN HIGHER EDUCATION AND THE PROFESSIONS NEWSLETTER, Sept.-Oct. 1981 
at 2. 
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any right to secrecy surrounding the evaluation of his or her worth by 
calling those evaluations into public scrutiny. 

But it is not necessary to determine whether it would be proper to 
protect the communications of faculty peer reviewers because sufficient 
mechanisms already exist to protect confidential peer evaluation. Rules 
26 and 27 of the Federal Rules of Civil Procedure give trial judges ‘‘broad 
discretion in supervising the course and scope of discovery’’'5? Judges 
have the power, without the need to address the issue of whether a 
privilege should be created, to protect the confidentiality of information 
simply by denying a motion to compel the production of evidence.**4 
Reasons for denial may include the cost of producing the requested 
evidence, the lack of relevance of the evidence, or the judge’s decision 
that the information for which protection is desired does not ‘‘go to the 
heart of the claim’’ of the plaintiff.155 In effect, a balancing test which is 
nearly identical to that used when a qualified privilege is raised can be 
used by a trial judge supervising pre-trial discovery, without the need to 
create new evidentiary privileges. Therefore, it appears that the interests 
of defendant institutions and their faculty in maintaining the confiden- 
tiality of peer review can be accommodated without creating an academic 
freedom privilege. 


Vill. STANDARDS FOR BALANCING CONFIDENTIALITY AND 
DISCLOSURE 


It is clearly impossible to accommodate the interests of all parties in 
academic employment litigation, for complete confidentiality and full 
disclosure are mutually exclusive. Although the Federal Rules of Civil 
Procedure require that all relevant evidence that is not privileged be 
disclosed during discovery, the same rules permit federal judges to limit 
the scope of discovery to protect parties from excessive or harassing re- 
quests for evidence.15* There is recent precedent for judicial limitation of 
both discovery and the admission of evidence which defendant institu- 
tions have sought to protect as confidential.15” 





183 Richards of Rockford, Inc. v. Pacific Gas & Elec. Co., 71 F.R.D. 388, 389 (N.D. Cal. 
1976). Fep. R. Civ. P. 26(c) permits a judge to limit the scope of discovery if a party makes a 
showing that requiring the party to produce the information sought will be annoying, em- 
barrassing, oppressive, or unduly burdensome or expensive. FED. R. Civ. P. 27 gives judges 
broad discretion to control the use and conduct of depositions. 

154 Td, 

155 Td. at 390. 

186 Fep. R. Civ. P. 26 and 27. 

187 For example, in Lieberman v. Gant, 474 F. Supp. 848 (D. Conn. 1979), aff'd, 630 
F.2d 60 (2d Cir. 1980), the trial court refused to admit into evidence the personnel files of 
nonparty faculty who had been promoted or tenured recently. In contrast, the appeals court 
in Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1346 (9th Cir. 1981), cert. denied, 51 
U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 81-1962, 81-2005), ordered disclosure of evidence 
for which the defendant university had requested confidentiality because the trial judge had 
relied upon that evidence in reaching the decision below. 
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The American Association of University Professors has developed a 
series of guidelines for courts to consider as they attempt to balance the 
interests of confidentiality and disclosure.15* Although these guidelines 
were developed in support of a qualified academic freedom privilege, 
they need not be rejected by courts which do not wish to create such a 
privilege, but are useful to judges confronted with the need to control 
pre-trial discovery. The AAUP guidelines suggest that the judge not com- 
pel disclosure of peer evaluation material until the judge has considered 
‘‘the facts and circumstances’’ alleged by the plaintiff, and has determin- 
ed that ‘‘those facts and circumstances raise a sufficient inference that 
some impermissible consideration was likely to have played a role’’ in 
the employment decision.15* In other words, the AAUP would have the 
judge create a presumption of confidentiality absent some reasonable in- 
dication that the plaintiff’s allegations may have merit. 

The AAUP elaborated upon its guidelines for balancing confiden- 
tiality and disclosure in an amicus brief filed in the appeal of Gray.1®° 
The Association argued that ‘‘a mere allegation of improper motivation 
should not automatically trigger forced disclosure of confidential infor- 
mation,’’ but that ‘‘evidence casting doubt on the integrity of the peer 
review process’’ would argue for disclosure. The evidence could include 
‘‘inadequate review and grievance procedures, unsatisfactory statements 
of reasons from the peer review committee, statistical evidence allowing 
inferences of discrimination, and assertions of comments or incidents in- 
dicating personal bias on the part of individual decision-makers.’’1*1 
Such a standard for disclosure is not insurmountable for plaintiffs; in 
fact, if a plaintiff could not meet any of these suggested criteria, it would 
be questionable whether a claim of discrimination would survive the 
prima facie case portion of the litigation. 

But using procedural integrity as a presumption which a plaintiff 
must overcome requires a judge to evaluate the quality and fairness of 
procedures against a standard. The AAUP has suggested that judges use 
as a standard the AAUP’s ‘‘Statement on Procedural Standards in the 
Renewal or Nonrenewal of Faculty Appointments.’’16? While the Stan- 
dards serve as a general guide for judges, the use of an expert witness 
(not employed by the defendant institution) to evaluate the quality of the 
peer review procedures and grievance process would help a judge decide 
whether the institution should be able to use procedural integrity as a 
shield against disclosure of confidential peer review information. Of 





158 AAUP, A Preliminary Statement on Judicially Compelled Disclosure in the 
Nonrenewal of Faculty Appointments, 67 ACADEME 27 (1981). 

159 Jd. 

160 Brief Amicus Curiae of the American Association of University Professors, Gray v. 
Board of Higher Educ., appeal docketed, No. 82-7135 (2d Cir. 1982). 

161 Td. at 5. 

162 AAUP, Statement on Procedural Standards in the Renewal or Nonrenewal of 
Faculty Appointments, 57 AAUP BULLETIN 206 (1971). 
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course, defective procedures do not necessarily mean that peer review 
was conducted in a discriminatory way; however, under the AAUP pro- 
posal, a defendant college would have difficulty maintaining the con- 
fidentiality of peer evaluations if its procedures were poor or it had 
violated its own procedures. 

Advocates of complete disclosure may argue that good peer review 
procedures, no matter how carefully designed, may still permit decisions 
to be made in a discriminatory manner. While such an outcome is not im- 
possible, decisions based upon illegal criteria would be much more dif- 
ficult if probationary faculty were notified as to what the review criteria 
were and how they were weighted, were evaluated using those criteria 
and those weightings, and then were informed of the reasons for denial of 
promotions or tenure in relation to each of the criteria. 

A court’s examination of the quality and fairness of the procedures 
used would not require the court to interject itself into the substance of 
the decision. For example, in two cases where plaintiffs were successful 
in their claims of discriminatory treatment, the courts found that the 
defendant colleges had not followed their own procedures in that higher 
level administrators had overturned the positive recommendations of 
peer review committees for impermissible reasons.'*3 In another case in 
which the plaintiff was successful, the court found the peer review pro- 
cedures to be so ‘‘vague and subjective’’ that there were virtually ‘‘no 
safeguards in the procedure to avert sex discriminatory practices.’’*®4 

If courts scrutinized defendant institutions’ procedures for fairness 
and even-handed treatment, such scrutiny would not necessarily force 
courts to intrude into internal university decisionmaking, nor would it 
require courts to substitute their judgment for the decisions of peer 
review committees. Indeed, fairer, more standardized procedures could 
result in less litigation because a candidate denied promotion, tenure, or 
reappointment would have been aware that he or she was evaluated ac- 
cording to a process of review that was generally perceived as fair, and 
thus the candidate might perceive a negative outcome as fairer than a 
similarly negative outcome arrived at by a more subjective, arbitrary pro- 
cedure. And in those instances where disappointed candidates sued the 
institution despite its adherence to a fair evaluation procedure, the in- 
stitution should have a stronger claim for preserving the confidentiality of 
the actual views and evaluations of peer reviewers. 

One important procedure whose value should be obvious is that 
faculty candidates for promotion, tenure, or reappointment should be 
notified when they are hired of what criteria will be used to evaluate 





163 Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980); Sweeney v. Board of 
Trustees, 604 F.2d 106 (1st Cir. 1979), cert. denied, 444 U.S. 1045 (1980). 

164 Mecklenberg v. Montana State Bd. of Regents, 13 Empl. Prac. Dec. (CCH) { 11,438 at 
6494 (D. Mont. 1976). But see Laborde v. Regents of the Univ. of Cal., 495 F. Supp. 1067 
(C.D. Cal. 1980), aff'd, 674 F.2d 1323 (9th Cir. 1982), where the court found procedures to 
be fair because internal safeguards were provided. Id. at 1069. 
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them.’®5 They should also be advised as to the timetable for the review 
and the type of materials which they should submit, and they should be 
afforded a full explanation of the evaluation process.'** They should be 
fully informed of the outcome at each step of the review process so that, 
should it be necessary for candidates to supply reviewers with additional 
information, delays will be minimized. Giving candidates an opportunity 
to appeal negative decisions at the levels where they are made or to use 
internal grievance procedures to challenge a negative decision where 
discrimination is perceived would arguably offer greater insurance of a 
decision unmarred by discrimination.*” Of course, no procedures can 
guarantee that personnel decisions will always be discrimination-free. 
But, despite their inability to prevent discrimination, fair procedures 
could very likely reduce its occurrence. 

In balancing the interests of plaintiffs and defendants in academic 
employment litigation, courts may wish to afford different degrees of 
protection to peer review material, depending upon whether the in- 
dividual whose testimony or evaluation is sought is employed by the 
defendant institution. While evaluators external to the institution 
evaluate a faculty member’s scholarship as a professional service, faculty 
peer reviewers who are employed by the institution are acting within the 
scope of their employment when participating in the evaluation process. 
It could be argued that both colleges and courts should hold faculty 
employees accountable for the quality of their peer review recommenda- 


tions. If the plaintiff could ‘‘raise a sufficient inference that some imper- 
missible consideration was likely to have played a role’’ in the employ- 
ment decision,'** the defendant institution should be required to disclose 





165 Such notice was not required by the Fourth Circuit in Smith v. University of N.C., 
632 F.2d 316, 343 (4th Cir. 1980). However, a college’s failure to notify the plaintiff that she 
needed to complete a master’s degree in order to receive tenure resulted in the Third Circuit 
ruling for the plaintiff. Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980). 

166 In Powell v. Syracuse Univ., 580 F.2d 1150 (2d Cir.), cert. denied, 439 U.S. 984 
(1978), the Second Circuit was untroubled that the plaintiff had only a few days to prepare 
materials for her review committee. In Johnson v. University of Pittsburgh, 435 F. Supp. 
1328 (W.D. Pa. 1977), a Pennsylvania District Court was unconcerned that the plaintiff had 
not been notified that a tenure review was being conducted, nor had she been asked to sub- 
mit materials to the review committee. 

167 Decisions in academic Title VII cases demonstrate that many institutions, both 
public and private, permit candidates to appeal negative personnel decisions and provide 
for reconsideration of those decisions, often with additional information supplied by the 
plaintiff. See, e.g., Smith v. University of N.C., 632 F.2d 316 (4th Cir. 1980). See also Baner- 
jee v. Board of Trustees, 648 F.2d 61 (1st Cir.), cert. denied, 102 S. Ct. 671 (1981), and 
LaBorde v. Regents of the Univ. of Calif., 495 F. Supp. 1067 (C.D. Cal. 1980), aff'd, 674 
F.2d 1323 (9th Cir. 1982). Access to grievance procedures was also advocated strongly by 
the AAUP, which stated that ‘‘deficient institutional review and grievance procedures may 
themselves constitute inadequacy of procedure that overcomes standard presumptions of 
confidentiality.’’ Brief Amicus Curiae of the American Association of University Professors, 
Gray v. Board of Higher Educ., appeal docketed, No. 82-7135 (2d Cir. 1982). 

168 Brief Amicus Curiae of the American Association of University Professors at 5, 
Gray v. Board of Higher Educ., 92 F.R.D. 87 (S.D.N.Y. 1981), appeal docketed, No. 82-7135 
(2d Cir. 1982). 
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any relevant information generated within the institution by peer review 
committees, administrators, or others involved in the employment deci- 
sion, whether or not the institution intended to rely upon that informa- 
tion at trial. This standard would permit a plaintiff to depose members of 
peer review committees and administrators, as well as to receive 
documentary evidence. Because these individuals were acting within the 
scope of their employment, their testimony would be relevant and or- 
dinarily would not be protected. 

The argument for confidentiality of letters written by experts outside 
the institution is more compelling. These individuals are usually chosen 
for their knowledge of the plaintiff’s subject matter area, and generally 
review, without compensation, a promotion or tenure candidate’s 
publications and other materials as a service to the profession. If the 
plaintiff is given a list of the names of the external reviewers and sum- 
maries of the external reviews without identifying each review’s author 
(or copies if the identity of the author would be protected), such informa- 
tion would generally be sufficient for a plaintiff's needs. 

Should a plaintiff claim, however, that either one of the external ex- 
perts lacks sufficient knowledge of the discipline, or that a particular 
evaluation reveals discriminatory intent, the judge might appoint a 
special master to assist the court in determining the legitimacy of the 
plaintiff’s allegations. A neutral faculty member, knowledgeable in the 
plaintiff's discipline and acceptable to both parties, could be appointed 
by the judge to read the letters and to evaluate the fairness of the evalua- 
tion and the objectivity of the reviewer.1*° The judge could ensure the 
confidentiality of the evaluations by issuing a protective order, the 
breach of which would be contempt of court. The plaintiff could also be 
given an opportunity to explain why he or she believes that a particular 
reviewer might be biased. 

If the special master found the evaluation to be either inaccurate or to 
reflect discriminatory motives on the part of the reviewer, then the author 
could be identified and called as a witness, but only if the defendant in- 
stitution used the challenged recommendation to justify its negative deci- 
sion. If the evaluation had no impact or merely duplicated the substance 
of another evaluation that was not found by the special master to be 
discriminatory, it would not be made part of the evidence disclosed to 
the plaintiff. 

Judges may also wish to give a higher level of protection to confiden- 
tial information related to nonparty faculty who were promoted or 
tenured at the same time that the negative decision was made concerning 
the plaintiff. The Second Circuit, for example, refused to require such 
evidence to be admitted because plaintiff could not demonstrate that she 
was ‘‘clearly and demonstrably superior’’ to other successful faculty 





169 This device was suggested in McKillop v. Regents of the Univ. of Cal., 386 F. 
Supp. 1270 (N.D. Cal. 1975). 
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members.!7° Courts are generally not equipped to distinguish among in- 
dividuals who have, relatively speaking, equivalent qualifications for 
academic employment. However, denial of promotion or tenure to a 
demonstrably superior member of a protected class while majority in- 
dividuals who are less well qualified receive tenure could be prima facie 
evidence of discrimination. 


IX. CONCLUSION 


The conclusion reached after examining nearly a decade of discrimi- 
nation litigation in academic settings is that numerous interests have 
been identified, but that few are being protected. Although most plain- 
tiffs have been able to use confidential peer evaluations as part of their 
evidentiary case, the courts’ deferential review procedures and judicial 
approval of at least a limited freedom of association in selecting profes- 
sional colleagues has resulted in defeat for most plaintiffs. And while 
some courts have addressed issues of general fairness, they have not 
evaluated the quality of the procedures used to evaluate plaintiffs. 

Even though the procedural scrutiny suggested above provides a 
slightly better balance among competing interests, much uncertainty 
would remain for plaintiffs. The process described above still allows 
judges great discretion in deciding whether poor procedures are of suffi- 
cient importance to trigger a close look at the suppressed confidential 
evidence. And the court’s review of the evaluation procedure may be in- 
adequate to expose well-hidden instances of discrimination. At a 
minimum, however, the review would provide the court an opportunity, 
should it agree to exercise it, to consider issues of the quality of the pro- 
cedures, confidentiality, and disclosure needs in a systematic way 
without completely foreclosing a plaintiff's opportunity to use confiden- 
tial material when that material is necessary to build his or her case 
against the defendant institution. 

The courts should continue to maintain a certain degree of deference 
to academic peer review as the primary source of qualitative judgment 
about a candidate for promotion, tenure, or reappointment. But courts 
should temper this qualitative deference with a careful scrutiny of the 
procedural integrity of the process, particularly in regard to notice to the 
plaintiff of the standards which must be met by faculty desiring promo- 
tion or tenure. Fair procedures and earlier, informal review could reduce 
the number of lawsuits, and might reduce the incidence of 
discriminatory treatment as well.171 





170 Lieberman v. Gant, 630 F.2d 60, 68 (2d Cir. 1980). 

171 While this article was at press, the Second Circuit overturned Gray. The court 
granted the plaintiff’s motion to compel discovery due to the fact that he received no state- 
ment concerning the reasons for his dismissal. The court recognized the need to preserve 
confidentiality if a statement has been issued; discovery would otherwise be ordered. See 
N.Y. Times, Nov. 18, 1982 at B3. 








AFTER ‘“‘DECOUPLING”’: 
FURTHER THOUGHTS 


MARGARET V. BARNES* 
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INTRODUCTION 


July 1, 1982, sounded the death knell of the so-called ‘‘unlimited 
tenure’’ exemption to the Age Discrimination in Employment Act 
(‘‘ADEA’’),1 as amended in 1978.2 The 1978 amendments raised the ceil- 
ing of protection under the Act from age 65 to 70, but carved out an ex- 
emption through which institutions of higher education were permitted 
four years in which to ‘‘compulsorily retire’’ those faculty members over 
age 65 serving on contracts of unlimited tenure.? 

Thus, the contracts of many tenured faculty members were termi- 
nated between January 1, 1979, and July 1, 1982, as institutions capital- 
ized upon the exemption. Many of the faculty members falling within the 
exemption, however, were offered non-tenured or part-time positions in 
lieu of complete termination. 

The question has thus become whether these faculty members now 
serving in non-tenured capacities can hereafter be dismissed on the basis 
of age. In other words, because an institution chose during the lifetime of 
the exemption to reduce rather than completely terminate an employee’s 
status, is that institution now fully bound by the strictures of the ADEA? 

A version of this question was thoughfully examined by Stuart H. 
Bompey in an article recently published in this Journal.* It was Mr. 
Bompey’s conclusion that once an employee’s tenure is ‘‘decoupled’”’ 





* B.A., 1977, University of California, Los Angeles; J.D., 1981, Loyola University 
School of Law, Los Angeles. Private practice, Associate attorney, Donnelly & Schlottman, 
Santa Barbara. 

** B.A., 1968, Westmont College; Member, State Bar of California. Vice President for 
Business Affairs, Westmont College. Private practice, Partner, Donnelly & Schlottman, Santa 
Barbara. 

1 29 U.S.C. §§ 621-634 (1967). 

2 The amendments are contained in Pub. L. No. 95-256, 92 Stat. 189 (1978). 

3 29 U.S.C. § 631(d) (1978). (July 1, 1982, repeal date was prescribed in Pub. L. No. 
95-256, § 3(b)(3), 92 Stat. 190.) 

4 Bompey, Decoupling Tenure and Employment Under 1978 Amendments to the Age 
Discrimination in Employment Act, 8 J. Cott. & U.L. 425 (1981-1982). 
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from his employment, ‘‘[he] is entitled to all of the protection of the 
ADEA.’’5 Mr. Bompey’s opinion is deduced from current administrative 
and judicial interpretations of the Act and underlying congressional in- 
tent. If allowed to stand, such conclusion could wreak havoc with plan- 
ned retirement programs existing at many colleges and universities. It is 
the intent of this commentary to take exception to the opinion stated in 
Mr. Bompey’s article and to the administrative and judicial authority 
upon which it is based, in the hope of advancing a tenable argument 
more salutary to the employment practices of affected institutions. 

The exception presented here is based upon two fundamental 
arguments: (1) Many ‘‘decoupled’’ faculty members are in fact ‘‘retired’’ 
within the meaning of the exemption, because many institutions employ 
a ‘‘phase-out’’ method of retirement; the contracts under which these 
employees now serve are subject to non-renewal as a bona-fide conclu- 
sion of their retirement process, and the culmination of this process is 
outside the purview of the Act; (2) The broad interpretation advanced by 
the Equal Employment Opportunity Commission (‘‘EEOC’’) regarding 
the scope of ADEA protection afforded ‘‘decoupled’’ employees should 
not be considered dispositive, as it is not a ‘‘reasonable and 
supportable’’® interpretation of the Act. 


INTERPRETIVE BACKGROUND 


The history of legislative, administrative, and judicial interpreta- 
tions of the unlimited tenure exemption has been thoroughly chronicled 
elsewhere’ and is thus delineated below only summarily. 

The EEOC’s final interpretation of the effects of ‘‘decoupling’’ under 
the unlimited tenure exemption has been codified as follows: 


An employee within the exemption can lawfully be forced to retire on 
account of age at age 65 or above. In addition, the employer is free to retain 
such employees, either in the same position or status or in a different posi- 
tion or status: Provided, That the employee voluntarily accepts this new 
position or status. . .. An employee who accepts a non-tenured position or 
part-time employment, however, may not be treated any less favorably, on 
account of age, than any similarly situated younger employee (unless such 
less favorable treatment is excused by an exception to the Act).® 


This somewhat ambiguous promulgation was apparently culled from 
the following: 


The statutory text [of the tenure exemption] by its terms excuses only 





5 Id. at 432. 

6 Levine v. Fairleigh Dickinson University, 646 F.2d 825, 831 (3d Cir. 1981). 

7 See Bompey, supra note 4; Ford, The Implications of the Age Discrimination in 
Employment Act Amendments of 1978 for Colleges and Universities, 5 J. COLL. & U.L. 161 
(1978-1979). 

8 29 C.F.R. § 1625.11(g) (1981). 
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‘‘compulsory retirement.’’ However, if this language were interpreted 
literally, it would lead to the anomalous result that an employer having an 
employee within the exemption would be able to force the employee to 
retire, but would not be able to offer the employee non-tenured status or. . . 
a part-time position. . . . In light of these considerations, where an employee 
falls within the exemption, the Commission will not question a conversion 
to part-time status or other change in position or status short of forced retire- 
ment: Provided, That the employee voluntarily accepts this new position or 
status, and that he or she is treated no less favorably than similarly situated 
younger employees. 

[Those commenting on the EEOC proposed interpretation] generally 
agreed with this position. However, several suggested the intrepretation be 
modified so that an individual within the exemption who voluntarily ac- 
cepts a non-tenured position could be forced to retire thereafter on the basis 
of age. The Commission does not adopt the suggested change in the final in- 
terpretation. While the exemption does not require an institution of higher 
education to offer an employee a non-tenured position or status in lieu of 
compulsory retirement, neither does it permit discrimination on the basis of 
age against an employee who accepts such employment from the institution.® 


As explained by Mr. Bompey,’® the above interpretations have been 
cited in what is apparently the only judicial opinion to have addressed 
one variant of the decoupling issue, Levine v. Fairleigh Dickinson 
University.11 The court in Levine concluded: ‘‘In light of the language 
and legislative history of the tenure exemption, we cannot say that the 
EEOC is unreasonable in interpreting the tenure exemption as inap- 
plicable to individuals holding non-tenured appointments after loss of 
tenure.’’!2 

It is thus apparent that the conclusion reached by Mr. Bompey finds 
ample support in administrative and judicial promulgations, and that the 
view of current authority would accord full ADEA protection to ‘‘de- 
coupled’’ employees. 


THE-MEANING OF RETIREMENT 


As indicated above, the ‘‘unlimited tenure exemption’’ sanctioned 
the pre-July 1, 1982, compulsory retirement of otherwise ADEA-protect- 
ed tenured faculty members.1? However, it is the contention of this com- 
mentary that employees who were reduced to non-tenured status during 
the exemption period were in fact ‘‘retired’’ within the meaning of the 
exemption; the completion of their retirement process is hence outside 
the purview of the ADEA. 

At no place in the text of the ADEA, the 1978 amendments, or the ad- 
ministrative interpretations is the word ‘‘retirement’’ defined. Perhaps 





° 44 Fed. Reg. 66,791, 66,793 (1979). 
10 Bompey, supra note 4, at 430. 

11 646 F.2d 825 (3d Cir. 1981). 

12 Td. at 831. 

13 See supra note 3. 
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such silence is appropriate. ‘‘Retirement’’ is widely recognized as a mat- 
ter of individual contract between the affected employee and the institu- 
tion, and is not susceptible of codification or uniform definition.' 

The EEOC appears to conceive of ‘‘retirement’’ as a singular rather 
than processional event; the instantaneous total termination of an 
employment relationship.15 This conception, however, is not widely 
shared in the academic community. Many institutions understand retire- 
ment to be a ‘‘phase-out’’ process rather than a unitary event; upon 
reaching retirement age, an employee’s status is gradually reduced to 
non-tenure, to part-time, and then to complete phase-out. From the in- 
ception of the status-reduction process, the employee is considered to be 
on ‘‘retirement.’’ The eventual non-renewal of the faculty member’s con- 
tract is then not an act of dismissal, but the culmination of the retirement 
process. 


‘‘Levine’’ Distinguished 


The retirement plan at issue in Levine v. Fairleigh Dickinson Univer- 
sity was just such a ‘‘phase-out’’ plan.’* In Levine, plaintiff’s tenured ap- 
pointment as professor was terminated upon his 65th birthday; the event 
occurred before the effective date of the 1978 amendments to the ADEA.” 
The following year, the university discontinued plaintiff’s full-time non- 
tenured status and offered him a part-time position only, whereupon the 


affected employee brought suit, alleging age discrimination. '® 

The university sought to place plaintiff’s cut-back outside the ambit 
of the ADEA, a strategy which, had it been successful, would have ex- 
empted the university’s decision from EEOC scrutiny. The institution 
argued that Dr. Levine was effectively ‘‘retired’’ upon the termination of 
his tenure and that, hence, he was not an ‘‘employee’’ within the mean- 
ing of the Act at the time the 1978 amendments raised the ceiling of pro- 
tection to age 70.19 The court responded that ‘‘[t]he university cannot 
avoid its obligations under the ADEA by the simple formula of labeling 
an employee as retired.’’?° 

At first glance, the case seems dispositive of the question raised in 
this commentary. However, the facts of Levine are distinguishable from 
the predicament currently facing many institutions. At the time Professor 
Levine’s tenured status was terminated, the 1978 amendments to the 





14 For example, TIAA/CREF annuities and contracts, which are an essential part of 
the retirement programs of over 3,000 colleges and universities, contain no definition of 
retirement; TIAA/CREF defers to each institution’s own retirement resolution, which is an 
element of the institution’s contract with its employees. 

15 See supra note 9. 

16 Levine v. Fairleigh Dickinson University, 646 F.2d at 828. 

7 Id. at 827. 
Id. 
Id. at 828. 
Id. at 829. 
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ADEA were not yet in effect; hence, the initial phase of Professor 
Levine’s ‘‘retirement’’ was commenced prior to the effective date of the 
‘‘unlimited tenure exemption.’’ The court thus never squarely examined 
the meaning of ‘‘retirement’’ as contemplated by the exemption and 
never addressed the possibility that an institution’s commencement of 
‘“‘phase-out’’ retirement during the exemption period could indeed 
thereafter free the institution from EEOC scrutiny as to the affected 
employee. 


Rationale 


Thus, it is possible to argue that the unlimited tenure exemption 
served to carve out a special niche for faculty members ‘‘decoupled’”’ 
within the exemption period. Once ‘‘phase-out’’ retirement was com- 
menced, these faculty members were relegated to a separate class under 
the ADEA, comprising employees ‘‘retired’’ within the meaning of the 
exemption; the ensuing culmination of their retirement process through 
contract non-renewal should thus be outside the ambit of EEOC objec- 
tion. This view can be substantiated as follows: 

1. The court in Levine noted the three-fold rationale underlying the 
unlimited tenure exemption: to open positions for younger professors, to 
relieve the financial burden caused by retaining highly-paid senior 
employees, and to obviate the problems incurred in marshalling objective 
assessments requisite to the ‘‘for-cause’’ termination of tenured faculty.?? 
However, these purposes are not completely served if full ADEA protec- 
tion is now accorded the employee ‘‘decoupled’’ within the exemption 
period. 

Few institutions today provide a fixed number of tenured positions 
or a fixed ratio of tenured to non-tenured faculty. ‘‘{[The practices of fix- 
ing tenure ratios and limits] were abandoned during the expansion 
period of the late 1950’s and 1960’s, and the faculty who predominate in 
American colleges and universities today regard the imposition of tenure 
ratios or the limitation on numbers at each rank as a newfangled and im- 
proper restriction on faculty advancement.’’22 If the paramount purpose 
of the tenure exemption, then, was to open positions for younger profes- 
sors, the termination of the employment, not the tenure, of older faculty 
members was the goal. The EEOC’s policy of countenancing only the ter- 
mination of tenure is thus an ineffective means of serving a desired end. 

2. The purpose underlying the ADEA is, manifestly, the fostering 
of employment opportunities for older persons through the proscription 
of age-discriminatory employment practices.2 Adopting a ‘‘phase-out’’ 
view of retirement in the context of the exemption is consonant with this 





21 Id. at 830 n.7 quoting S. Rep. No. 493, 95th Cong., 1st Sess. 8-9, reprinted in U.S. 
Cope Conc. & Ap. News 504, 511. 

22 COMMISSION ON ACADEMIC TENURE IN HIGHER EDUCATION, FACULTY TENURE 49 (1973). 

23 See, e.g., 1967 U.S. Cope Conc. & AD. NEws 1839, 2214. 
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purpose. Between January 1, 1979, and July 1, 1982, an institution could 
with impunity completely terminate faculty members serving on con- 
tracts of unlimited tenure; i.e., institutions of higher education were af- 
forded a four-year license to discriminate on the basis of age.24 Many in- 
stitutions chose not to engage in the wholesale dismissal of older tenured 
employees; rather, these institutions extended their relationships with 
such employees through a ‘‘phase-out’’ retirement arrangement—osten- 
sibly within the purview of the exemption. Clearly, such practices are in 
harmony with the purposes of the ADEA. It would behoove the EEOC and 
the courts to validate the ‘‘phase-out’’ method of retirement and thereby 
approve the institutions’ voluntary acts of nondiscrimination. 

3. It was (and is) in the best interest of a faculty member to contract 
for a system of ‘‘phase-out’’ retirement; it is thus in keeping with the pur- 
poses of the ADEA to acknowledge a contractual arrangement beneficial 
to those protected by the Act. ‘‘Only a few faculty members are likely to 
command outside resources large enough to allow them to consider early 
retirement. . . . Any serious consideration of early retirement, therefore, 
must be based on an analysis of ways in which supplemental benefits can 
be provided.’’25 

One form of such supplemental benefits has traditionally been the 
provision of continued teaching or other employment opportunities at 
the institution during the retirement ‘‘phase-out’’ period. To broaden the 
scope of ‘‘retirement’’ within the exemption to include the ‘‘phase-out’’ 
model is thus merely to recognize a prevalent, bargained-for retirement 
arrangement which is in the best interest of the very class the Act seeks to 
protect. 

4. The final interpretation of the exemption promulgated by the 
EEOC?® can itself be reconciled with this definition of retirement and can 
be interpreted to allow the non-renewal of a ‘‘decoupled’’ faculty 
member’s temporary contract in a case where temporary employment is 
part of the retirement process. The final interpretation countenances 
“‘less favorable treatment’’ of ‘‘decoupled’’ employees if such treatment 
is excused by an exception to the Act. The ‘‘unlimited tenure exemption’”’ 
can itself be interpreted as just such an exception. In other words, a facul- 
ty member ‘‘decoupled’”’ within the exemption period is in a retirement 
‘‘phase-out’’ status. He is entitled to the full panoply of protections af- 
forded by the ADEA except as to that which is excepted, i.e., his com- 
pulsory retirement. 


““RATIONAL BASIS”’ 


As indicated previously, the EEOC appears to have taken the posi- 
tion that faculty members ‘‘decoupled’’ within the exemption period are 





24 29 U.S.C. § 631(d); Pub. L. No. 95-256, § 3(b)(3), 92 Stat. 190 (1978). 
25 Supra note 22, at 85. 
26 Supra note 9. 
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now entitled to full protection under the ADEA,?’ a stance which, if ac- 
cepted, would bar the age-based non-renewal of contracts under which 
these employees serve. As indicated above, this interpretation has received 
at least cursory approval from the third circuit.?® 

It is submitted, however, that the EEOC’s interpretation of the ex- 
emption is neither reasoned nor supportable, and hence should not be 
applied by the courts. ‘‘When presented with a problem of statutory con- 
struction, we must give deference to the interpretation given the statute 
by the officers or agencies charged with its administration, unless the in- 
terpretive regulation cannot be said to be a reasoned and supportable in- 
terpretation of the statute.’’29 

1. In the second paragraph of the previous section, it was noted 
that adopting a definition of ‘‘retirement’’ within the exemption that 
would include the ‘‘phase-out’’ model would be consonant with the pur- 
poses of the ADEA; it can also be argued that the EEOC’s position re- 
specting the ADEA’s applicability to ‘‘decoupled’’ faculty members is in 
fact antithetical to the Act’s clear manifesto. 

When an institution terminated the tenure of a faculty member fall- 
ing within the unlimited tenure exemption, it was under no obligation to 
continue the employment of the faculty member on a non-tenured or 
part-time basis.2° Applying the ADEA to now ‘‘decoupled’’ faculty 
members would penalize the institution for its voluntary act of employ- 
ing or continuing to employ the very persons the Act seeks to protect. To 
allow an institution to escape the full force of the law by affording it the 
‘‘tenure exemption,’’ but then to reapply the law in those cases where a 
faculty member’s complete dismissal was not demanded, is an irrational 
policy, counter-productive to the purposes of the Act. 

2. The judicial imprimatur bestowed on the EEOC position by the 
Levine court! was based, at least in part, upon an erroneous conception. 
The court found the EEOC’s interpretation reasonable because ‘‘once a 
faculty member has given up tenured status, there exists a position into 
which a younger professor may move;’’?? a major purpose of the exemp- 
tion is therefore served. As indicated in the first paragraph of the 
previous section, however, few institutions provide a fixed number of 
tenured positions.*? Thus, the rationale used by the Levine court to 
substantiate the EEOC’s interpretation—the focus upon cessation of 
tenure as a source of new positions—is largely illusory. The termination 
of tenure itself does not serve the goal; it is the termination of employ- 
ment which is determinative. 





Id. 

Levine, 646 F.2d at 831. 
Id. 

Supra note 9. 

Levine, 646 F.2d at 831. 
Id. at 830. 

Supra note 22. 
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3. The EEOC’s position is internally inconsistent and exalts form 
over substance. The agency takes great pains to urge a non-literal inter- 
pretation of the exemption when stating that the ‘‘Commission will not 
question a conversion to part-time status or other change in position or 
status short of forced retirement.’’34 Clearly, the Commission intends 
‘‘compulsory retirement’’ as used in the exemption to include not only 
the act of final termination, but also retirement-oriented changes in 
status. A contrary interpretation, says the agency, would be anomalous. 

However, the EEOC then shifts position mid-interpretation and ex- 
horts virtually the same literal interpretation of the Act which it sought 
previously to eschew. If between January 1, 1979, and July 1, 1982, an in- 
stitution terminated a tenured faculty member, the act was sanctioned; if, 
however, an institution terminated a faculty member’s tenure and there- 
after terminated his employment—all within the same time period—the 
process was violative of the ADEA. Similarly, an institution could have 
‘‘decoupled’”’ a tenured professor from this full-time status—i.e., changed 
his status to part-time tenure—and thereafter dismissed him completely; 
an institution could not, however, have ‘‘decoupled’’ a full-time pro- 
fessor from his tenure and then reduced his status to part-time. 

One is hard-pressed to find the consistency and rationality ostensibly 
present in the EEOC’s administrative interpretation. The illogic of the 
agency’s stance now stretches to those institutions which retained 
‘‘decoupled’’ employees beyond the July 1, 1982, deadline. When the 


EEOC interpreted ‘‘compulsory retirement’’ to include status changes 
and cut-backs, it stated the premise of an obvious syllogism; the conclu- 
sion, of course, is that the effects which attend the act of ‘‘compulsory 
retirement’’ should also attend all included acts. To hold otherwise, and 
thereby to punish an institution’s non-renewal of ‘‘decoupled’’ faculty 


contracts, is to perpetuate an anomaly as great as that which the EEOC 
sought to avoid. 


CONCLUSION 


The ADEA should not necessarily be construed to bar the age-based 
non-renewal of contracts of faculty members ‘‘decoupled’’ within the ex- 
emption period. 

1. ‘‘Retirement’’ is a matter of individual contract between an insti- 
tution and its employees; it is not defined in the ADEA, nor have admin- 
istrative or judicial interpretations squarely addressed its meaning in the 
context of the exemption. 

Many institutions contract with their employees to provide a ‘‘phase- 
out’’ method of retirement, whereby the faculty member remains in the em- 
ploy of the institution following the surrender of tenure, but in a retirement 
status. Thus, many faculty members ‘‘decoupled”’ prior to July 1, 1982, 





34 Supra note 9. 
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were in fact ‘‘compulsorily retired’’ within the meaning and timing of 
the exemption; the completion of their retirement process is thus outside 
the purview of the ADEA. 

2. The position taken by the EEOC—that the ADEA bars the post- 
July 1, 1982, contract non-renewal of employees ‘‘decoupled’’ within the 
exemption period—is not a ‘‘reasoned and supportable”’ interpretation of 
the statute, and hence should not be given credence by the courts. The 
EEOC should redress the inconsistencies inherent in its interpretation 
and adapt its position to the purposes underlying the Act. 











NEW STATE LEGISLATION ON 
INFORMING WORKERS ABOUT 
HAZARDOUS SUBSTANCES IN 
THE WORKPLACE — WILL IT 
IMPACT ON UNIVERSITY TEACHING 
AND RESEARCH? 


HELEN H. MADSEN* 


INTRODUCTION 


The period 1970 through 1980 saw considerable activity in Congress 
and federal agencies addressing the problem of controlling hazardous 
substances in our environment and in the workplace. Many of these 
federal statutes are applicable to institutions of higher education; for ex- 
ample, the Clean Air Act Amendments of 1970 and of 1977,' the Clean 
Water Act of 1977,2 the Toxic Substances Control Act of 1976,° the 
Resource Conservation and Recovery Act of 1976 (RCRA),* and the Com- 
prehensive Environmental Response, Compensation, and Liability Act of 
1980 (Superfund Act).5 Colleges and universities may also be subject to the 
federal Hazardous Materials Transportation Act® if they ship hazardous 
materials in interstate commerce,’ or to the Department of Transportation 
regulations on hazardous materials if they transport or ship their own 
hazardous waste off campus.® If the institution uses or produces radio- 





* Attorney and Assitant Director of Office of Administrative Legal Services, Univer- 
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1 42 U.S.C. §§ 7401-7642 (Supp. IV 1980). The Clean Air Act of 1955 with 1960 
Amendments was revised by the 1977 Amendments and classified to the section just cited. 
See 42 U.S.C. § 1857 (Supp. IV 1980). 

33 U.S.C. §§ 1251-1376 (1976 & Supp. IV 1980). 
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40 C.F.R. §§ 262.30-262.33 (1981). 
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active material, it may be regulated by the Nuclear Regulatory Commis- 
sion under the Energy Reorganization Act of 1974.° 

Regarding regulation of safety in the workplace, private institutions 
are subject to regulation of their workplaces under the federal Occupa- 
tional Safety and Health Act (OSHA)?° or under a federally approved 
state OSHA plan.‘1 Public institutions are subject to state occupational 
safety and health laws and regulations. 12 

While the last two years have seen little legislative or regulatory ac- 
tivity in hazardous substances or environmental law affecting higher 
education at the federal level,1? this same period has seen increased state 
legislative activity on toxic substances in the workplace. This legislation 
and likely future legisltive proposals giving employees a ‘‘right to know’”’ 
about hazardous substances in the workplace could affect the conduct of 
laboratory teaching and research at colleges and universities.14 The En- 
vironmental Action Foundation in Washington, D.C., under its Waste 
and Toxic Substances Project, is advocating state ‘‘right to know’”’ laws.15 
Labor unions have lobbied for such legislation. Finally, there is a proposed 
federal regulation under OSHA on hazard communication (discussed 
later herein) which excludes research laboratories. ‘® 

This commentary discusses the various types of state laws on 
employees ‘‘right to know’”’ about hazardous substances in the workplace 
and how they may affect university teaching and research. This discus- 
sion may provide a basis for analyzing and commenting on proposed 
state legislation and federal regulation. 


OVERVIEW OF STATE LEGISLATION AND ITS PURPOSES 


Since 1979 several states have passed laws giving employees the 





® 42 U.S.C. §§ 5801-5879 (1976 & Supp. IV 1980). 

10 29 U.S.C. §§ 651-678 (1976 & Supp. IV 1980). 

11 29 U.S.C. § 667 (1976). 

12 29 U.S.C. §§ 651-652 (1976); e.g., Wis. STAT. ANN. § 101.11 (West 1973 & Supp. 
1981) and Wis. Apm. Cope §§ Ind. 1910.93-.171 (1975). 

13 The major items of proposed legislation or regulation at the federal level since 
February 1981 affecting higher education are the OSHA request for comment and information 
on relieving laboratories of responsibility for OSHA substance-specific health standards, 46 
Fed. Reg. 21,785 (1981); the EPA interim final amendment to the hazardous waste rule 
which allows liquids in lab pack containers to be disposed of in landfills, 47 Fed. Reg. 
12,316 (1982) (to be codified at 40 C.F.R. § 265.314); the EPA and DOT proposed joint rule 
to have a Uniform Hazardous Waste Manifest form for use by generators, 47 Fed. Reg. 9,336 
(1982); (proposed March 4, 1982); and a bill in Congress to amend RCRA eliminating the 
small generator exemption. H.R. 6307, 97th Cong., ist Sess. § 3 (1981). 

14 Such laws have passed in ten states. See infra notes 15-24. 

15 See Conry, The Right to Know: Not to be Denied, 3 ENvtL. Rec. ANALYST 9 (1982); 
ENVIRONMENTAL ACTION FOUNDATION, WASTE AND TOXIC SUBSTANCES PROJECT, INFORMATION 
PackztT I-1 (1981) and I-2 (1982). 

16 47 Fed. Reg. 12,092 (1982) (to be codified at 29 C.F.R. § 1910.1200). 
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right to obtain basic information about hazardous substances with which 
they work. These seven states are California,‘7 Connecticut,1* Maine,1® 
Michigan,?2° New York,?1 West Virginia,22 and Wisconsin.?3 Prior to 1979 
three other states had laws requiring employers to warn their employees 
about health hazards or requiring labelling of containers of hazardous 
substances in the workplace—Massachusetts,24 Oregon25 and Washing- 
ton.26 Several other states are reportedly considering similar legisla- 
tion—Ohio and New Jersey,’ Illinois and Missouri.2* Some cities have or 
are proposing similar ordinances.?° 

The more detailed statutes, such as those in California, New York, 
and Wisconsin require the employer to provide an information sheet (or 
material safety data sheet) to employees upon request on all toxic 
substances with which they work.%° They also require employee educa- 
tion and training on potential health effects and proper conditions for 
safe handling of the toxic substances being used.31 These laws provide 
employees protection against discrimination by the employer for exercise 
of employee rights under the statute and various penalties for 
violations. 32 

In New York and Wisconsin employees can refuse to work with a 
toxic substance from the time they are entitled to the information until 
they receive it.33 These statutes provide time limits within which the 
employer must respond to the request for information.** Several states 





CaL. Las. CopDE §§ 6360-6399.9 (Deering Supp. 1982). 
Conn. GEN. Stat. § 31-40c (1981). 
Me. Rev. STAT. ANN. tit. 26, § 1701-1707 (West Supp. 1982). 
MicuH. Comp. Laws ANN. § 408.1011 (1982). 
21 N.Y. Las. Law §§ 875-882 (McKinney Supp. 1981). 
22 W. Va. Cope § 21-3-18 (1981). 
23 Employees’ Right to Know Law, 1981 Wis. Laws, ch. 364, § 4 (to be codified at Wis. 
ANN. §§ 101.58-.599). 
Mass. ANN. Laws, ch. 149, §§ 142A-142G (Michie/Law. Coop. 1976). 
Or. ADMIN. R., §§ 22-011, 22-015 (1979). 
Wasi. REv. CoDE ANN. § 49.17.240 (West Supp. 1981). 
47 Fed. Reg. 12,092, 12,100 (1982). 
Conry, The Right to Know: Not to be Denied, 3 ENvTL. REG. ANALYST 11 (1982). 
Id. at 9; 47 Fed. Reg. 12,092, 12,100 (1982). 
CAL. Las. CobE § 6398 (West Supp. 1981); N.Y. Las. Law §§ 876, 880 (McKinney 
Supp. 1981); 1981 Wis. Laws, ch. 364, § 4 (sections to be codified at Wis. STAT. ANN. 
§§101.583-.586). 
31 Ca. Las. CODE § 6398 (West Supp. 1981); N.Y. Las. Law § 878 (McKinney Supp. 
1981); 1981 Wis. Laws, ch. 364, § 4 (section to be codified at Wis. STAT. ANN. § 101.597). 
32 Cat. LAB. CODE § 6399.7 (West Supp. 1981); N.Y. Las. Law §§ 880, 882 (McKinney 
Supp. 1981); 1981 Wis. Laws, ch. 364, § 4 (sections to be codified at Wis. STaT. ANN. 
§§ 101.595, 101.598). 
33 N.Y. Las. LAw § 880 (McKinney Supp. 1981); 1981 Wis. Laws, ch. 364, § 4 (section 
to be codified at Wis. Stat. ANN. § 101.595). 
34.N.Y. Las. Law § 876 (McKinney Supp. 1981); 1981 Wis. Laws, ch. 364, § 4 (sec- 
tions to be codified at Wis. Stat. ANN. §§ 101.583, 101.585, 101.586, 101.589). 
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also provide administrative enforcement by the state industrial commis- 
sioner or department of labor.#5 

Under some of these laws chemical manufacturers and suppliers 
shipping chemicals into the state are required to provide a material safety 
data sheet (referred to as ‘‘MSDS’’) on each chemical they sell in the 
state.3° Such a sheet should give the trade name and chemical name of 
the product, its hazardous components, typical physical data, fire and 
explosion hazard data, health hazard data, data on the product’s stability 
or reactivity, spill or leak procedures, personal protection information, 
and handling and safety precautions.” 

Other states such as Connecticut and Maine provide the same basic 
rights—that the employer supply information (lists or data sheets) on 
hazardous substances and provide a training program to employees on 
the health effect of such substances with proper handling to avoid harm- 
ful effects—but these rights are stated with much less detail.3® The West 
Virginia statute basically contains a duty to warn employees about haz- 
ardous substances in the work area and common symptoms of over- 
exposure.3° The Oregon regulation contains a duty to warn about the 
substances by the use of labels or signs*° and a duty to inform employees 
about known health hazards, control measures, and proper methods of 
use.*! 

A major goal of such state laws and the proposed federal OSHA reg- 
ulation on hazard communication is to promote employee and employer 
awareness of the acute and chronic health hazards of the chemicals being 
used so that both will develop methods for safer uses of such chemicals 
and for prevention of illnesses caused by exposure to chemicals.42 The re- 
quirement that employers educate and train workers regarding hazards 
means that employers must first inform themselves. Advocates argue that 
with more information employees will be encouraged to bargain collec- 
tively for safer workplaces and to seek out information which may help 
them and their physicians in understanding their own individual health 
problems. Employees will also be helped in understanding whether such 





35 E.g., N.Y. Las. Law § 880 (McKinney Supp. 1981); WasH. Rev. CopE ANN. §§ 
49.17.110, 49.17.120, 49.17.160 (West Supp. 1981); CaL. Las. Cope §§ 6309, 6310, 6312, 
6317 (West Supp. 1981). 

36 E.g., CAL. LAB. CODE § 6390 (West Supp. 1981); N.Y. Las. Law § 876 (McKinney 
Supp. 1981); 1981 Wis. Laws, ch. 364, § 4 (section to be codified at Wis. StaT. ANN. § 
101.59). 

37 E.g., CAL. LAB. CoDE § 6391 (West Supp. 1981); N.Y. Las. Law § 876 (McKinney 
Supp. 1981). 

38 CONN. GEN. STAT. § 31-40c (1981); ME. REv. Stat. ANN. tit. 26, §§ 1704-1705 (West. 
Supp. 1981). 

39 W. Va. CobE § 21-3-18(c) (1981). 

40 See supra note 25, at § 22-015. 

41 Td. at § 22-011. 

42 47 Fed. Reg. 12,092, 12,112 (1982) (proposed March 19, 1982). See 1980 N.Y. Las. 
Law § 876 (McKinney Supp. 1981). 
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problems are caused or aggravated by chemicals in the workplace. 
Employees will be able to use this information to make informed choices 
about which jobs they should select.*3 

Those proposing ‘‘right to know’”’ legislation or regulation at the 
state and federal levels have commented on and considered the scarcity 
of data on occupational diseases caused by chronic exposure to hazard- 
ous or toxic substances.** Proponents of ‘‘right to know’’ legislation 
suspect that many chronic health problems of employees may be caused 
by exposure to hazardous chemicals in the workplace but have never 
been recognized as such.*® They believe that with ‘‘right to know’”’ laws, 
employees will begin to demand information and employers will begin to 
keep records of what they use, where they use it and who is being exposed. 
With better records, claims for chronic diseases caused in the workplace 
can properly be made to the workers compensation system, rather than 
paid for by other systems such as Medicare. 


THE THREE APPROACHES IN STATE LEGISLATION TO COVERAGE OF 
UNIVERSITY TEACHING AND RESEARCH LABORATORIES 


All of the statutes and the Oregon regulation cover employees, but 
not other individuals who may be exposed.** Students in a teaching or 
research laboratory, unless they are employed there, are not covered. On 
the issue of whether employees in university laboratories are covered, the 


laws can be categorized into three groups. 

The first group (consisting of Michigan and California) contains 
language that iaboratories directed by ‘‘technically qualified 
individuals’’ are exempt from the statute.47 The exemption would apply 
to teaching and research laboratories at universities and to industrial 
research laboratories. These laws define a ‘‘technically qualified in- 
dividual’’ as a person who by training ‘‘understands the health risks 
associated with the . . . substance or mixture handled by or under his or 
her supervision.’’*® This is a recognition that such individuals will 
already be aware of the substances they are using and the potential health 
hazards, and that they can be expected to train their employees as to 
hazards and precautions. This distinction makes sense because a prin- 
cipal function of research laboratories includes the training of 
undergraduate and graduate students. The professor or supervisor in 
charge will most often have the expertise and awareness necessary to pro- 





43 47 Fed. Reg. 12,112 (1982). 
44 E.g., Summary of Proceedings Before Special Comm. on Environmental Health, 
Wis. Leg. Council, Sept. 3, 1980, p. 5; 47 Fed. Reg. 12,093-4 and 12,112 (1982). 
45 See 47 Fed. Reg. 12,093-5 and 12,112 (1982). 
See supra notes 17-26. 
Micu. Comp. LAws ANN. § 408.1011(4) (1982); CaL. Las. Cope § 6386 (West Supp. 


Id. 
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tect workers, and his or her principal occupational pursuits include the 
education and training of others. 

From a reading of the statutory language, it would appear that if an 
exemption were challenged by the agency enforcing the statute, the 
‘technically qualified individual’? would have to show training (or 
knowledge) of the risks of all hazardous substances being used in order to 
qualify for an exemption on all such substances.*® If a challenge of a 
claimed exemption were expected, the college or university in California 
or Michigan would have to evaluate which individual it considers the 
‘‘supervisor’’ or ‘‘director’’ of each laboratory and whether that in- 
dividual in fact has the training to understand the substance-specific 
health risks. 

Under the Michigan and California laws, there will be coverage of 
employees in other areas of the university outside of laboratories where 
hazardous substances are used or handled, such as the physical plant, 
safety office, stores and stockrooms.*° 

In the second category of ‘‘right to know’’ laws affecting university 
teaching and research are those states which by the statutory or 
regulatory language make no distinction regarding laboratories. In these, 
the ‘‘right to know’”’ or receive warnings applies to all employees using 
hazardous or toxic substances, including laboratory workers. Based on a 
reading of the statutory language, this group includes New York,*! 
Washington,5? Connecticut,5? Maine,54 and West Virginia.55 The group 
will include Oregon if the regulations (covering ‘‘employers’’ and 
‘‘places of employment’’) are applicable to higher education 
institutions.5* The Connecticut statute specifically mentions that any 
‘“‘person’’ (including the state and corporations) ‘‘which uses or produces 
a carcinogenic substance for research experimentation or treatment’’ is 
subject to the statute.5” 

The most detailed statute in this group, and the one potentially most 
onerous for university research, is the one in New York. In New York, 
any substance included on the NIOSH (National Institute for Occupa- 
tional Safety and Health) Registry of Toxic Effects of Chemical 
Substances or any substance yielding positive evidence of acute and 
chronic health hazards is a hazardous substance.5* The NIOSH Registry 
includes such substances as sand, table salt, and other substances which 





49 See supra note 47. 

50 See MicH. Comp. Laws ANN. § 408.1011 (1982); CAL. Las. CopE §§ 6360-6399.9 
(West Supp. 1981). 

51 See supra note 21. 

52 See supra note 26. 

53 See supra note 18. 

54 See supra note 19. 

55 See supra note 22. 

56 See supra note 25. 

57 CONN. GEN. STAT. § 31-40c (1982). 

58 N.Y. Las. LAw § 875 (McKinney Supp. 1981). 
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cannot be called toxic under most circumstances of use; it also includes 
substances for which the data shows no toxicity.5* In the New York law 
there is no exclusion for toxic substances present in minute amounts 
(such as in a mixture) or of consumer products, like tobacco, which 
employees may bring into the workplace for personal use; there is no ex- 
clusion for toxic substances in sealed packages which are never opened 
while in the workplace.*® The employee’s ‘‘right to know’’ in New York 
is a right to know about any toxic substance to which he or she ‘‘may be 
exposed in the course and scope of employment,’’*! not simply those 
which the employee is exposed to. Thus an employee in New York can 
request information about many substances which in reality pose no risk 
of harm to him or her. 

Employees can also refuse to work if the information is not 
supplied.*2 However, a right of refusal to work under the OSHA regu- 
lations cannot be exercised unless the employee reasonably believes he 
or she will be subject to a real danger of death or serious injury.** Where 
there are acute hazards, or likely long-term chronic exposures to hazard- 
ous chemicals, such a right makes sense. However, where the risk of any 
health hazard is very small, such as a short-term exposure to a small 
amount, as in most university laboratories, and the employee is asked to 
wait a reasonable period for the information, a right of refusal to work un- 
til information is supplied is excessive. The risk of harm to the employee 
in waiting is minute, but the burden on the employer if research is 
disrupted is large. 

In New York, employees can file discrimination complaints with the 
industrial commissioner.** Depending on the investigatory practices and 
attitudes of the enforcing agency, this process may burden the labora- 
tories with keeping more records to document compliance and to defend 
against such claims and thus divert resources away from teaching and 
research. Furthermore, it is not clear what discrimination means in this 
context. If an employee refuses to work with a substance for lack of infor- 
mation and the employer reassigns the employee so the laboratory work 
can continue, is that discrimination under the statute? The New York 
statute says no ‘‘position . . . or other benefits’’ shall ‘‘be lost for exercise 
of any right provided for in this article.’’*5 Lack of clarity in the statute 
creates doubt and delay in applying the provision and may force the in- 
stitution to litigate the issues. 





59 DEPARTMENT OF HEALTH AND HUMAN SERVICES, NIOSH REGISTRY OF TOXIC EFFECTS OF 
CHEMICAL SUBSTANCES (1979). 

80 See N.Y. Las. Law §§ 875-882 (McKinney Supp. 1981). However, these could all be 
exceptions implied in a common sense interpretation of the law. 

61 Id. at § 875. 

62 Id. at § 880(2). 

63 29 C.F.R. § 1977.12(b)(1) - (2) (1981). See Newcom, Employee Health and Safety 
Rights under the LMRA and Federal Safety Laws, 32 Las. L.J. 395, 407-412 (1981), for a 
discussion of the right of refusal to work in other allegedly dangerous situations. 

64 N.Y. Las. Law § 880-4 (McKinney Supp. 1981). 

65 Id. at § 880(3). 
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Other potential burdens to university teaching and research under 
the New York statute include education and training, which must begin 
prior to initial assignment, at least annually thereafter, and be augmented 
each time the potential for exposure is altered.** The training must be 
specific as to chemical and common names, properties, locations, health 
effects, physical hazards, and procedures for safe use, for emergencies and 
for clean-up on all substances ‘‘to which the employee may be exposed.’’ §” 
The requirement is for all employees ‘‘routinely exposed to toxic 
substances.’’** The statute simply does not recognize that university 
laboratories often use many chemicals in small quantities and that re- 
searchers often do not know which chemicals will be used in a particular 
experiment in sufficient time to provide advance training. The statutorily 
required program, if enforced with literal interpretations, will cause ex- 
penditures which will do little to enhance employee awareness of actual 
chronic or acute hazards and how to avoid them. 

The potential burdens in New York also include the requirement that 
the employer provide the information requested within seventy-two 
hours or the employee may refuse to work with the substance until the in- 
formation is received.®® In a large organization it could easily take more 
than seventy-two hours for the employer to identify what substances the 
employee is exposed to or is inquiring about. It would seem that the 
above provisions, when applied to university research, amount to 
regulatory ‘‘overkill.’’ 7° 

The third legislative approach, that of Wisconsin, covers university 
teaching and research laboratories but makes some provision for the con- 
text in which the teaching and research is performed. The Wisconson 
coverage of substances appears to be broader than that of any other state 
except Oregon. Oregon covers biological as well as chemical hazards.71 
Under the Wisconsin statute information must be given on toxic sub- 
stances,”? infectious agents7? and pesticides.” Toxic substances are 
defined as those which are listed in the OSHA regulations.75 





Id. at § 878(2). 

67 Td. 

68 Id. at § 878(1). 

6° Id. at §§ 876(7) and 880(2). 

70 Shirley K. Egan, associate university counsel for Cornell University, advised that 
the New York bill went through the legislature rapidly with apparently little consideration 
of its impact. Therefore, it is doubtful the impact on university teaching and research was 
ever considered. 

71 See supra note 40. 

72 Employes’ Right to Know Law, 1981 Wis. Laws, ch. 364, § 4 (section to be codified 
at Wis. STAT. ANN. § 101.583). 

73 Id. at § 101.585. Infectious agents will be defined by later rule of the department of 
industry, labor and human relations. 

74 Id. at § 101.586. Pesticides are those registered with the federal EPA or state depart- 
ment of agriculture. Id. at § 101.58(a)(i) 

75 Id. at § 101.58(2){j) 1. OSHA regulations, 29 C.F.R. § 1910, Subpart Z contains 
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The provision in which the Wisconsin statute recognizes a difference 
for colleges and university laboratories is the provision on education and 
training programs. The statute states that in areas where large numbers of 
toxic substances are received (and therefore used) in small quantities 
(packages of one kilogram or less or no more than ten kilograms used or 
purchased per year), the employer may provide a general, rather than a 
substance-specific, training program.” The general training program 
must include the trade, generic or chemical name of substances, their 
location, the nature of hazards posed and general precautions for use.”” 
This exception for education and training where small quantities are 
received also applies to infectious agents’* but not to pesticides.79 

Other provisions in the Wisconsin statute which apparently will be 
less onerous than those in New York for both industry and education are 
those which state that the employer need only supply the requesting 
employee information which the employer has or can get from the 
manufacturer,®® and that the employer has fifteen working days to pro- 
vide the information.*: The fifteen day limit applies to requests for toxic 
substance information.*? Infectious agent information must be provided 
within seventy-two hours with certain exceptions.*? As to pesticides, the 
employer has only a duty to provide access to label information and that 
must be done within seventy-two hours of the request.®4 

Although the employee can refuse to work with the substance if the 
information is not provided within the time period, and retaliation or 
discrimination is prohibited,*5 the Wisconsin law is less of a burden on 
research than the New York law because there is no administrative en- 
forcement process for the filing and investigation of employee dis- 
crimination complaints.** Also, the employee’s right to refuse to work in 
Wisconsin is limited by the provision noted above that the employer 





about 500 chemical substances, most of which are known or suspected carcinogens. The list 
includes such substances as arsenic, organic compounds, DDT, nitric acid, phosphoric 
acid, propane, sulfur dioxide, sulfuric acid, turpentine, formaldehyde and carbon tetra- 
chloride. 

78 Id. at § 101.597(1)(b). 


. at § 101.597(2). 

. at § 101.589(3). 

. at § 101.583(2). The employer has an extended period, 30 days, to supply the 
information if it does not have the information at the time of the request. Id. at § 101.589(1). 

82 Id. at § 101.583(2). 

83 Id. at § 101.585. 

84 Td. at § 101.586. 

85 Id. at § 101.595. 

86 See Employees’ Right to Know Law, 1981 Wis. Laws, ch. 364, § 4 (section to be 
codified at Wis. Stat. ANN. § 101.599). The section which the legislature passed providing 
for such process was vetoed by the govenor. See discussion at text of this commentary infra, 
p. 22. 
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need not supply the information if it does not have it or cannot obtain it 
from the manufacturer or supplier. 

The Wisconsin statute also excludes from coverage certain sub- 
stances which are toxic but should not as a matter of common sense be 
regulated under this statute—mixtures containing less than one percent 
of a toxic substance, an article containing a toxic substance present in 
solid form which does not create a health hazard to employees, consumer 
products used by the general public as well as employees, substances in 
sealed packages, and hazardous wastes regulated under RCRA.®’ All of 
these provisions will create less doubt in applying the statute and reduce 
the areas of dispute, with resulting litigation cost savings for the institu- 
tion. 


THE PROPOSED FEDERAL OSHA REGULATION 
ON “‘HAZARD COMMUNICATION”’ 


The federal regulatory proposal on ‘‘right to know’’ about hazardous 
chemicals in the workplace is referred to as ‘‘chemical hazard com- 
munication.’’®* Unlike much of the state legislation mentioned above, it 
does not apply to college and university teaching and research 
laboratories.*® It requires covered employers to ‘‘develop and implement 
a hazard communication program’’ for chemicals used by employees in 
the workplace.°° The basic requirements are similar to the laws passed in 
California, Connecticut, Michigan, New York, and Wisconsin.%! The 
employer develops its own program under the federal standards. The 
program must include use of labels and placards to warn employees, 
maintenance of copies of material safety data sheets on each hazardous 
chemical used in the workplace, and provision of the sheets to employees 
upon their request.°2 The employer must also provide training to 
employees on the hazards of each chemical, on measures for self- 
protection, on how to detect presence of chemicals in the workplace, and 
on how to obtain and use hazard information. 





87 Id. at § 101.58(2)(j) 2. 

88 47 Fed. Reg. 12,092 (1982) (to be codified at 29 C.F.R. § 1910.1200). 

89 Id. at 12,119-12,123 (1982). Research laboratories operated by manufacturers are 
also exempted from the rule. The proposal states that ‘‘this section does not apply to 
chemicals being developed and used only in research laboratories.’’ 47 Fed. Reg. 12,120 
(1982) (to be codified at 29 C.F.R. § 1910.1200(a)(5)). 

9 47 Fed. Reg. 12,121 (1982) (to be codified at 29 C.F.R. § 1910.1200(c)). 

91 See 47 Fed. Reg. 12,119-12,123 (1982) (to be codified at 29 C.F.R. § 1910.1200) and 
statutes cited at supra notes 17, 18, 20, 21 and 23. 

92 47 Fed. Reg. 12,121-12,122 (1982) (to be codified at 29 C.F.R. § 1910.1200(d) and 
(e)). A 1980 final OSHA regulation had already given employees in general industry, 
maritime and construction, who are exposed to toxic substances or harmful physical agents, 
a right of access to material safety data sheets and other exposure records, as well as a 
limited right of access to their own medical records. 29 C.F.R. § 1910.20 (1981). 

93 47 Fed. Reg. 12,222 (1982) (to be codified at 29 C.F.R. § 1910.1200(f)). 
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This proposal follows by about a year OSHA’s Request For Com- 
ments and Information on ‘‘relieving laboratories of the responsibility for 
compliance with OSHA substance-specific health standards by develop- 
ment of an alternative laboratory standard or guidelines to protect 
laboratory workers against hazardous exposures to toxic chemicals.’’ %4 In 
this April 14, 1981 Request, OSHA stated that it recognized ‘‘that from 
the standpoint of occupational health, the usual laboratory environment 
differs in important respects from typical industrial environments.’’%5 
The Request mentioned that laboratories often use small amounts of 
chemicals over shorter periods of time and that they often cannot predict 
far in advance which substances they will use.%¢ 

The American Chemical Society (ACS) provided a detailed comment 
in response to the April 1981 Request.27 The American Council on 
Education for itself and several other education associations endorsed the 
ACS statement. It advocated the approach of allowing institutions of 
higher education to develop individualized safety programs under flex- 
ible federal guidelines.°* In a later letter, the American Council on 
Education reiterated the differences between college and university 
research laboratories and the industrial setting and mentioned that 
university laboratories are staffed by trained personnel who are able to 
provide sufficient safety information and guidance.%? It noted the con- 
cern of the higher education community that regulations promulgated 
not excessively burden university research. 


NATIONAL RESEARCH COUNCIL POSITION ON EDUCATION 
AND TRAINING OF LABORATORY WORKERS 


Leaders in chemistry and life sciences research agree with the goal of 
state ‘‘right to know’’ laws.1°° However, a recently published study of the 





Request for Comments, 46 Fed. Reg. 21,785 (1981). 

Id. at 21,786. 

Id. 

Letter from Albert C. Zettlemoyer, President of ACS, to Thorne G. Auchter, Assis- 
tant Secretary of Labor for OSHA (July 15, 1981); ACS Task Force ON OccUPATIONAL HEALTH 
AND SAFETY, SURVEY OF LABORATORY PRACTICES AND POLICIES FOR EMPLOYEE PROTECTION FROM Ex: 
POSURE TO CHEMICALS (1981). 

98 Letter from Sheldon E. Steinbach, General Counsel, ACE, to Thorne G. Auchter 
(July15, 1981). 

99 Letter from Sheldon E. Steinbach to Thorne G. Auchter (February 9, 1982). 

100 See NATIONAL RESEARCH COUNCIL, PRUDENT PRACTICES FOR HANDLING HAZARDOUS 
CHEMICALS IN THE LABORATORY 15 (1981); NIH GuIDELINES FOR THE LABORATORY USE OF Car- 
CINOGENIC CHEMICALS, DEPARTMENT OF HEALTH AND HUMAN SERVICES 3 (1981). The National 
Research Council Committee noted the differences between research laboratories (whether 
academic, government or industrial) and a typical industrial plant but concluded that all 
persons exposed to potential hazards from chemicals in laboratories, should be provided 
education about safety and emergency procedures. These persons include not only faculty, 
students, supervisors and laboratory workers, but also maintenance, receiving and 
storeroom personnel who will be handling the chemicals. 
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Committee on Hazardous Substances in the Laboratory of the National 
Research Council,'°: suggests that these leaders would have serious res- 
ervations about many ‘‘right to know’’ law provisions, at least in the form 
they take in New York, Connecticut, and Washington. The Committee on 
Hazardous Substances pointed out that the material safety data sheets 
produced by chemical manufacturers are not ‘‘really useful to a person 
who wishes to work with a given substance in the laboratory.’’ 1°? The 
study contains a series of data sheets prepared by the Committee on a 
number of chemical compounds used in the laboratory.1°? A comparison 
of these data sheets with ones commercially available on an OSHA form 
show that the Committee data sheets are written for individuals 
knowledgeable in chemistry. They contain more detailed and technical 
information on physical properties, toxicity, hazard and special handling 
procedures. Some of the Committee data sheets provide OSHA exposure 
standards and useful information on equipment needed for handling 
hazardous chemicals in the laboratory. The Committee recommended 
that many more data sheets be developed by the scientific community for 
use in research laboratories. 1% 

The Committee recommended that education and training of all 
those in laboratories and others exposed to hazardous chemicals be done 
on a regular, continuing basis and not just annually.1°5 There is no 
recommendation for basic training to be given prior to initial 
assignment,!°6 since that would be expensive and impractical where 
many personnel and students come and go during the year and all 
substances used cannot be identified in advance. 

To further the awareness and dissemination of useful information, 
the Committee recommended that scientific societies regularly publish 
articles on laboratory safety written by individuals experienced in the 
field of laboratory safety and that these be published in periodicals where 
laboratory workers are likely to read them.1°7 

Finally, while the Committee approved of mandatory safety rules 
and programs,'°* it would place responsibility for safety on the institu- 





101 NATIONAL RESEARCH COUNCIL, PRUDENT PRACTICES FOR HANDLING HAZARDOUS 
CHEMICALS IN THE LABORATORY (1981). The National Research Council is a private agency 
jointly administered by the National Academy of Sciences, the National Academy of 
Engineering and the Institute of Medicine. The Committee on Hazardous Substances in the 
Laboratory consisted of researchers with special competences on hazardous substances from 
colleges, universities, NIH, and five leading chemical companies. Id. at ii. 

102 Td. at 16. 

Id. at 102-53. 
Id. at 16. 


Good laboratory practice requires mandatory safety rules and programs. To 
achieve safe conditions for the laboratory worker, a program must include (a) 
regular safety inspections at intervals of no more than 3 months (and at shorter in- 
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tion’s safety coordinator, the departmental safety coordinator, the depart- 
ment chairperson and the project director. °° It recommended monitoring 
of processes for procurement, use and disposal of chemicals by safety 
coordinators and a representative group within the institution or depart- 
ment.11° It did not recommend additional enforcement by outside agencies 
but noted the federal agencies already administering regulations.1™ 


CONSIDERATIONS IN IMPROVING STATE ‘‘RIGHT TO KNOW’’ LEGISLATION 
AFFECTING TEACHING AND RESEARCH LABORATORIES 


A prime consideration in developing regulation is to give the re- 
searcher the maximum freedom to conduct research valuable to society 
consistent with minimizing actual risks to personnel using the hazardous 
substances. The researcher should not be deterred from areas of research 
by fear that an outside agency enforcement proceeding or employee 
rights dispute will penalize the institution or the laboratory even if the 
research is conducted with due care. 

Since resources for many institutions of higher education are scarce, 
another prime consideration in deciding on new regulation should be 
procedures and standards that are relevant to the educational setting.*12 
Application of procedures and standards which have little meaning to 
this setting will cause a diversion of resources for meaningless programs. 
The legislation should capitalize on the strengths of the institution, its 
ability to develop and absorb information quickly, its ability to provide 
effective training for all types of personnel involved with hazardous 
substances, and the interest in safety among its personnel, including 
students. 

One scholar has concluded that of the four alternate methods for 
regulating academic laboratory safety—self-regulation, professional 
regulation, governmental regulation and ‘‘participatory’’ regulation 
(e.g., an institutional review board with standards set by the 
government)—the method most likely to be effective in reducing chronic 
hazards in laboratories and the one least costly for university research is 
the institutional review board.113 He arrived at this conclusion by 





tervals for certain types of equipment, such as eyewash fountains), (b) disposal 

procedures that ensure disposal of waste chemicals at regular intervals, (c) formal 

and regular safety programs that ensure that at least some of the full-time person- 

nel are trained in the proper use of emergency equipment and procedures, and (d) 

regular monitoring of the performance of ventilation systems. 
Id. at 6. 

109 Td. at 6-10. 

110 Td. at 8. 

111 Td, at 4-10. 

112 See Steinbach, Deregulation and Higher Education: The View a Year Later, 15 
Nacuso Bus. Orfr., 15, 17 (1982). 

113. McGarity, Contending Approaches to Regulating Laboratory Safety, 28 KAN L. REV. 
183,242 (1980). 
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evaluating each method of regulation by four criteria: (1) whether the 
mechanism would provide good data collection; (2) whether it would 
positively influence researchers to reduce risks; (3) whether it would be a 
fair and efficient system; and, (4) whether its administrative costs would 
be low.114 

With these considerations in mind, new ‘‘right to know’”’ legislation 
could require that researchers and laboratory supervisors be trained in 
the recognition and control of chemicals and thus certified to provide 
employee training; that the institution develop its own plan for employee 
training requirements and frequencies; and, that it have a safety officer or 
body within the institution monitor performance and hear claims by 
employees and students. An outside state agency could review and 
monitor the plan and its execution. 

This would be similar to the radiation safety model already working 
in higher education. In that area of safety, the institution develops its 
own radiation safety plan based on federal standards, and the 
institution’s radiation safety officer, sometimes with the help of a faculty 
committee, regulates research using radioactive material within the in- 
stitution. The federal agency then audits the institutional plan and how it 
is implemented.115 

This safety model is also similar to the NIH guidelines for intramural 
researchers on employee training in the use of chemical carcinogens.11® 
Under those guidelines principal investigators, after completing a one- 
day course in the ‘‘recognition and control of chemical hazards in the 
laboratory,’’ are approved to use most chemical carcinogens in their 
laboratories.11” Information and training on the use of substances, health 
effects of exposure and good laboratory practices are given by qualified 
persons on a periodic basis.11*® The NIH Occupational Safety and Health 
Committee reviews compliance with safety policies.119 The NIH Division 
of Safety inspects laboratories annually and conducts appropriate train- 
ing programs.12° Under this model there are inducements to uninformed 
researchers to become better informed about chemical hazards in the 
laboratory and collegial pressure. These would seem more effective ways 
of achieving the goal of employee education than threats of penalties 
from outside agency enforcement. 

A further consideration for improving state ‘‘right to know’”’ legisla- 
tion is the avoidance of required complaint procedures which are likely 
to burden the institution with recordkeeping to document compliance 





114 Td. at 196-99. 

115 See supra note 9. 

116 DEPARTMENT OF HEALTH AND HUMAN SERVICES, NIH GUIDELINES FOR THE LABORATORY 
UsE OF CARCINOGENIC CHEMICALS 3 (1981). 

117 Id. 

118 Jd. 

119 Id. § 2 at 2. 

120 Id. 
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and with the administrative staff and researcher time needed to defend 
complaints before an outside agency. 

An administrative enforcement mechanism, where an employee can 
file a complaint with an outside agency alleging that the employer has 
failed to comply or has discriminated against the employee, can be ex- 
pensive for the institution. If the bureaucratic style and attitude of the 
state enforcement agency personnel is to distrust the word of individuals 
they are investigating or if they enter with a presumption that rights have 
been violated, the institution will have to start keeping records to docu- 
ment compliance and for use in defense of such claims. If claims are not 
defended, fines must be paid. Any of the burdens—more recordkeeping, 
litigation or fines—will be a diversion of limited institutional resources 
from teaching or research. 

What would be less expensive and just as effective in finding facts 
and resolving disputes fairly is a disputes resolution process internal to 
the institution. Impartial individuals with expertise in laboratory safety 
could review and attempt to resolve matters at issue. If the attempt at a 
first level did not resolve a matter, further review could be made by an in- 
stitutional review board. 


CONCLUSION 


“Right to know’’ laws aim at improving education of employees 
(and employers) on hazards of chemical substances in the workplace and 
at enlisting their assistance in preventing acute and chronic exposures to 
hazardous chemicals. While these goals have been affirmed by leading 
university, government and industrial scientists, studies already con- 
ducted by researchers indicate they would be critical of ‘‘right to know’’ 
legislation affecting teaching and research laboratories which make no 
provision for differences between chemical use in the manufacturing set- 
ting and chemical use in a laboratory. The burdens on university 
teaching and research by such laws in New York and other states in the 
second category outlined above have been discussed. 

The law in Wisconsin can probably be applied with a minimal 
burden on university teaching and research. Based on several of the 
criteria for evaluating regulation of laboratory safety, the law is 
favorable—the education and training program can be tailored to the 
laboratory setting and there is no discrimination complaint process. 
However, Wisconsin’s statute should not be considered a ‘‘model’’ law 
for regulating this area of laboratory safety. A model law would treat 
laboratory safety as an issue separate from industrial safety and would be 
similar to the NIH guidelines for intramural researchers on the use of 
chemical carcinogens in the laboratory.121 

The next five to ten years are likely to bring more laws and regula- 





121 See supra note 116, at 1-3. 
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tions on laboratory workplace safety relating to hazardous substances. 
Members of the public, including students and laboratory workers, are 
becoming more aware of potential hazards in the laboratory. Employee 
‘right to know’”’ legislation addresses only one part of the larger issue of 
how hazardous substances in the research laboratory workplace should 
be regulated. Lawyers, along with their colleagues in the sciences, must 
begin to address this larger issue. Otherwise, institutions will simply be 
caught up in regulatory schemes which have little relevance to the higher 
education setting. Lawyers, as advocates for colleges and universities, 
can be particularly helpful in advising on regulatory mechanisms ap- 
propriate to educational institutions. 








STATE UNIVERSITIES AS POLITICAL 
SUBDIVISIONS: WHERE IS THE 
BORDER? 


WILLIAM F. HENzZE II* 


Interest paid on obligations of states, counties, and 
municipalities—generally referred to as political subdivisions—is ex- 
empt from federal income tax. The definition of the term ‘‘political sub- 
division’’ has been the subject of a variety of revenue rulings? over the 
last thirty-five years and two significant court decisions.? The regulations 
under Section 103 of the Code indicate that gross income does not in- 
clude interest on obligations issued directly by, or obligations issued in- 
directly on behalf of, a political subdivision. The regulations define a 
political subdivision as any division of a state which is a municipal cor- 
poration or which has been delegated the right to exercise part of the 
state’s sovereign power.® The generally cited sovereign powers are the 
power to tax, the power of eminent domain, and the police power.® 

Attention has focused recently on the taxability of the obligations of 
state universities. In Revenue Ruling 77-165,’ a state university was 
determined not to qualify as a political subdivision because it did not 
possess the substantial right to exercise a portion of the sovereign powers 
of its state. The university did not have the right to exercise the power of 
taxation. Its right to exercise the power of eminent domain was limited to 
specific projects designated by the legislature. The university was 





* Member of the firm of Liddle & Henze, New York, New York. B.A., 1971 Ohio 
Weslyan University; J.D., 1974, University of Arizona; LL.M., 1976, New York University. 
Reprinted by permission from the Review of Taxation of Individuals, Volume 6, Number 3, 
Summer 1982, Copyright c 1982, Warren, Gorham and Lamont Inc., 210 South Street, 
Boston, Massachusetts. All Rights Reserved. 

1 LR.C. § 103(a)(1); Reg. § 1.103-1(a). 

2 E.g., Rev. Rul. 77-164, 1977-1 C.B. 20; Rev. Rul. 73-563, 1973-2 C.B. 24. 

3 Comm’r v. Estate of Shamberg, 144 F.2d 988 (2d Cir. 1944), aff’g 3 T.C. 131 (1944), 
cert. denied, acq.; Comm’r v. Estate of White, 144 F.2d 1019 (2d Cir. 1944), aff’g 3 T.C. 156 
(1944), cert. denied, acq. 

4 Reg. § 1.103-1(b). 

5 Id. 

6 Estate of Shamberg, 3 T.C. 131, 143 (1944). 

7 1977-1 C.B. 21. 
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granted limited power of regulating traffic within its confines, as well as 
a limited arrest power. Revenue Ruling 77-165, citing Shamberg and 
White, noted that (1) it is not necessary that all three of the sovereign 
powers be delegated, and (2) the delegation of an insubstantial portion of 
the sovereign powers, taking into account the public purposes of the entity 
and its control by government, is not sufficient. 

Revenue Ruling 77-165 and its analysis has been cited in a number of 
private rulings issued in recent years.* Those rulings, however, evidence 
the difficulty of applying the Shamberg and White rules, enunciated 
some thirty-five years ago, to modern governmental and quasi-govern- 
mental entities. The problem is particularly nettlesome for state and 
state-related educational institutions. Thus, the Third Circuit’s recent 
decision on the issue of whether or not Temple University’s bonds are 
tax-exempt was of particular interest and importance to college and 
university attorneys and bond counsel. 


PHILADELPHIA NATIONAL BANK V. UNITED STATES? 


During the years 1967 through 1971, Temple University borrowed 
extensively from Philadelphia National Bank because its annual ap- 
propriations from the Commonwealth of Pennsylvania were either inade- 
quate or delayed. Proceeds of the loans were used to pay operating ex- 
penses and to redeem outstanding bonds. The bank sued for refund of 
taxes paid on the interest received from Temple University, winning in 
district court in an unreported decision. On appeal, the Third Circuit 
reversed. 

Temple was founded in 1888 as a private university and existed as 
such until 1965. With the passage of the Temple University Common- 
wealth Act’® in that year, Temple became a ‘‘state related’’ university. It 
was renamed Temple University—of the Commonwealth System of Higher 
Education. It was incorporated into the Pennsylvania state educational 
system, although it was to continue as a private nonprofit corporation. 
The Board of Trustees was reconstituted to consist of thirty-six regular 
members, with the Govenor, Secretary of Education, and Mayor of 
Philadelphia as ex officio members. Of the thirty-six regular members, 
twelve are appointments of the govenor and the president pro tempore of 
the Pennsylvania Senate and the speaker of the Pennsylvania House of 
Representatives. 

Management and control of Temple’s instructional, administrative, 
and financial affairs are in its Board of Trustees, although it is subject to 
audit by the State Auditor General. Temple receives capital improvement 
benefits comparable to those given land grant colleges and state colleges. 





6 E.g., Ltr. Ruls. 8143030, 8119061 (Technical Advice Memorandum). 
® 81-2 U.S.T.C ¢ 9821 (3d Cir. 1981). 
10 24 Pa. Con. Stat. Ann. §§ 2510 et seq. 
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During the years in question, state appropriations accounted for 50 to 60 
percent of Temple’s unrestricted revenue. During the same time period, 
the General State Authority (GSA) of Pennsylvania built nine buildings 
for Temple’! and the GSA owned approximately 40 percent of Temple’s 
physical plant. Property acquired by Temple before 1966 continues to be 
held in the name of Temple University. 

The district court concluded that Temple was a political subdivision 
in modern form and that, as an instrumentality of the state, Temple bor- 
rowed on behalf of the Commonwealth of Pennsylvania. The district 
court noted that Temple exercises every significant sovereign power 
necessary to effectuate Pennsylvania’s policies for higher education, hav- 
ing a campus police force and charging tuition for performing a recog- 
nized public service (education), in the same way that tolls are charged 
on state-owned turnpikes. 

The Third Circuit’s opinion cited both Shamberg and White and 
noted that there are similarities between Temple and the governmental 
authorities which were the subject of those cases.12 The court however 
also focused on the fact that the majority of Temple’s Board of Trustees 
was not appointed by the government but, rather, were private citizens. 
Further, the court stated that other differences made it apparent that the 
method utilized by the Pennsylvania legislature to establish the state’s 
relationship with Temple was unique and the the resulting body was not 
the same as a traditional authority or political subdivision. 

The court then discussed a decision of the Pennsylvania Supreme 
Court, Mooney v. Board of Trustees of Temple University of the 
Commonwealth System of Higher Education.'3 At issue in that case was 
whether or not Temple was properly subject to the Inspection and Copy- 
ing Records Act, a state version of the Freedom of Information Act. The 
Pennsylvania Supreme Court held that Temple was not a state agency 
because it retained its private nonprofit corporation status, the majority 
of its board was nonpublic trustees, and it continued to own its land, 
buildings, and facilties acquired before 1966. 


POLITICAL SUBDIVISION STATUS 


Turning to the issue of whether or not Temple qualified as a political 
subdivision, the Third Circuit discussed each of the three sovereign 





11 Five on land acquired by the GSA by condemnation and four on land previously 
owned by Temple. 

12 At issue in Shamberg was the status of the Port Authority of New York and New 
Jersey. The Tax Court concluded that the Port Authority was a poitical subdivision of both 
states and the Second Circuit affirmed. In White, the obligations of the Triborough Bridge 
Authority were held tax-exempt, but the courts avoided stating whether the Authority was a 
political subdivision itself or issuing its obligations on behalf of New York State and New 
York City. 

13 448 Pa. 424, 292 A.2d 395 (1972). 
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powers enumerated in the Shamberg and White decisions. The court 
dealt with the powers of taxation and eminent domain in summary 
fashion. The court concluded that Temple did not possess either of them 
and that benefiting from the exercise by the state of its power to tax and 
its power of eminent domain is not the same as possessing the powers 
themselves. In its consideration of the issue of whether or not Temple 
possessed the police power, the Third Circuit correctly observed that the 
police power is really the power to regulate and is not limited to the law- 
enforcement context. Citing two decisions of the U.S. Supreme Court, 4 
the Third Circuit observed that the police power is, in short, the power to 
govern. It stated that the ability to maintain a campus police force was 
not sufficient in and of itself to enable it to reach the conclusion that 
Temple possessed the police power. According to the court, Temple’s 
ability to create and enforce rules of conduct and instructional policies 
was not analogous to the power to govern. In support of this conclusion, 
it indicated that Temple’s students and faculty accepted the necessary 
regulation accompanying their attendance or employment at the universi- 
ty. 

In concluding, the Third Circuit also noted that providing higher 
education, although probably a proper governmental function, is one that 
is provided in substantially greater portion by private nongovernmental 
colleges and universities. This made Temple quite different from the 
governmental authorities in Shamberg and White, which bore respon- 
sibility for construction and maintenance of bridges and tunnels, func- 
tions practically always assumed by governments. 


GOVERNMENTAL AUTHORITY STATUS 


Focusing next on the bank’s alternative argument (i.e., that Temple’s 
obligations were obligations issued by a constituted authority on behalf 
of the state), the Third Circuit again distinguished the Shamberg and 
White situations. The court noted that the proceeds of the loans made in 
Shamberg and White were used to pay the cost of capital improvements 
which would become the property of a governmental unit or would be 
available to the public for governmental purposes. The court also observed 
that had the authorities in those two cases not paid for the projects, the 
state or city would have been required to do so. Emphasis was placed on 
the fact that the funds borrowed by Temple from the bank were to meet 
current operating expenses. 

The Third Circuit, using the Pennsylvania Municipal Authorities 
Act?5 as its example, pointed out that many states and municipalities 
have established constituted authorities. Further, the typical authority is 
a wholly governmentally controlled entity performing a wholly govern- 
mental function and is created to be, in effect, the alter ego of a govern- 





14 Mutual Loan Co. v. Martell, 222 U.S. 233 (1911), and Chicago, Burlington & Quincy 
Ry. Co. v. State ex. rel. Drainage Comm’n, 200 U.S. 561 (1906). 
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mental unit. The court then found that such identity of interest, control, 
or intent did not exist between Temple and the Commonwealth of Penn- 
sylvania. Nor could the court locate any language in the Temple University 
Commonwealth Act purporting to make Temple the alter ego of the state. 
The Third Circuit concluded by stating that the exemption from federal 
income tax for interest on obligations of various kinds of governmental 
entities is a matter of policy for Congress. Accordingly, the decision with 
respect to the obligations of state-related schools should be made by Con- 
gress and not by a court via a strained construction of the statute. 

The Philadelphia National Bank decision, while an important one, 
does not answer the question for most state universities. It can be seen as 
out of bounds, at least for the present time. A state-related’* university, 
even if part of the state education system under a particular state statute, 
as long as it remains a privately organized nonprofit corporation without 
a majority of government-appointed trustees, will not be considered a 
governmental authority. Neither will it qualify as a political subdivision, 
unless it directly possesses taxing power, the power of eminent domain, 
or police powers. The police power, or power to govern, remains the 
least well-explained. More than the general power to manage and control 
instructional, administrative, and financial affairs of the university may 
be necessary. 

A state university with trustees or regents appointed by the govern- 
ment may still qualify as a constituted authority.1”7 White’s alter ego test 
could well be satisfied by many state universities, particularly if wholly 
governmentally controlled. Identity of interest, control, and intent may 
exist in many Cases. 

The question of political subdivision status for state universities is 
more difficult, largely because of the difficulty of analyzing properly the 
police power issues. The Philadelphia National Bank decision is helpful 
in this regard because it makes clear that the police power analysis is not 
limited to the law-enforcement context. The extent of the delegation of 
police power, or any of the other sovereign powers, should be judged in 
the context of the governmental function being accomplished. For state 
universities charged with the responsibility for educating the citizens of 
a state, the delegation of police power—the power to govern or 
regulate—relating to higher education should be sufficient. This is 
particularly so where the trustees or regents are constituted as or act in 
the manner of a city council, for example, by enacting ordinances or 
resolutions to govern the affairs of the university. 

Answers to questions of political subdivision status for state univer- 
sities may not, in all cases, be easily found. The precise border is not yet 
clearly marked. It will be tricky, at least for a while longer, to know when 
you’re on the right side. 





18 53 Pa. Stat. Ann. § 301 (Supp. 1981). 
16 Or, probably, state-supported or state-subsidized. 
17 See, e.g., Rev. Rul. 63-20, 1963-C.B. 24; Prop. Reg. § 1.103-1(c). 
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Reviewed by: JEFFREY H. ORLEANS* 


Ability Testing of Handicapped People is a most troubling document 
of public policy. It is a report of the National Research Council (NRC), 
done under contract for the Office for Civil Rights (OCR) to assess OCR’s 
Section 504 regulatory treatment of standardized testing for handicapped 
students and employees in higher education. Thus, it should exemplify 
the use of one federal agency’s expertise to assist another in correctly 
accomplishing an unfamiliar job. 

But instead, the Report’s central conclusion is that OCR’s regulations 
are so patently unrealistic that they cannot and should not be enforced. A 
politely understated but very clear implication of this conclusion is that 


this judgment could and should have been made before the regulations 
ever were issued: 


The report concludes that current psychometric theory and practice do not 
allow full compliance with the regulations as currently drafted. 


zxaeekek 


Almost since the promulgation of the Section 504 regulations, it has been 
clear that there exists insufficient information to allow for the demonstrably 
valid testing of handicapped people as required in the regulations.* 


The report recommends a four-year research program to determine 
what can be validly asked of institutions which use standardized tests, 
and that the OCR rules be suspended in the interim. This proposal is in- 
complete, both pragmatically and conceptually. Its very specificity and 
analytic rigor illuminate the human tragedy this issue represents, for had 
OCR commissioned the inquiry represented by Ability Testing before issu- 
ing its regulations in 1977, we would now have a meaningful and 
workable regulatory scheme, and not a call for yet ‘‘another study.”’ 





* Special Assistant to the President, The University of North Carolina; B.A. 1967, 
J.D. 1971, Yale University. 
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Section 504 of the Rehabilitation Act of 1973 prohibits discrimina- 
tion against qualified handicapped persons in programs receiving federal 
financial assistance. OCR’s 504 regulations apply to higher education in 
the standardized testing of handicapped persons as to both admission to 
institutions and programs, and to employment. The major impact of the 
rules is meant to be on initial employment testing and on admissions 
testing, as through the ACT, SAT, and LSAT. However, the rules also 
carry obligations for decisions as to the promotion, placement, and 
grading of handicapped individuals. The rules are intended to address: 
1) the very real difficulties of modifying testing instruments when im- 
pairments make standard tests difficult or impossible to use; 2) the con- 
founding effect of the impairments and those modifications upon 
measuring the underlying ability the instrument means to test; and 3) the 
comparative validation of the handicapped test-taker’s results against 
those of non-handicapped persons using standard test administrations. 

The regulations affect the reporting of testing by prohibiting pre- 
admission inquiries about whether an applicant is handicapped, ostensi- 
bly to prevent initial discrimination based on such knowledge.? Ability 
Testing summarizes the regulation’s substantive rules for testing as 
follows: 


In operational terms, the regulation seems to require that test developers and 
users (1) modify tests and test administration procedures for use with handi- 
capped people; (2) construct and administer tests so that they reflect skills 
independent of disabilities; (3) report scores for handicapped people so that 
they are indistinguishable from and therefore directly comparable with 
those for non-handicapped people; and (4) validate tests used with handi- 
capped people for the purpose at hand.? 


As with most 504 regulations, the testing rules are not foreshadowed 
by any of the statute’s scant legislative history, as the NRC panel 
acknowledges.* Rather, they are adapted from caselaw and federal 
regulations based on the ‘‘adverse impact’’ and ‘‘job-relatedness’’ doc- 
trines of Griggs v. Duke Power Co. and the federal government’s multi- 
agency ‘‘Uniform Guidelines on Employee Selection Procedures.’’5 Both 
these sources emphasize large statistical samples of test-takers, from 
among both the protected class and the ‘‘majority’’ group against whom 
they are being compared, to validate tests with regard to each group and 





TESTING OF HANDICAPPED PEOPLE: DILEMMA FOR GOVERNMENT, SCIENCE, AND THE PUBLIC 1, 141 (S. 
Sherman & N. Robinson eds. 1982) [hereinafter cited as ApiLiry TESTING]. 

2 34 C.F.R. § 104.42(b)(4)(1981). Following the Supreme Court’s decision in 
Southeastern Community College v. Davis, 442 U.S. 397 (1979), institutions now ‘‘may ob- 
tain information from an applicant concerning his or her capacity to satisfy ‘essential 
physical qualifications’. . . .’’ Apitiry TESTING at 86. 

3 Id. at 96. The relevant regulatory sections are 34 C.F.R. §§ 104.42 (b) and (d). 

4 Id. at 76. 

5 401 U.S. 424 (1974); 29 C.F.R. §§ 1607.1-.18 (1981). See ABiLity TESTING at 71-4. 
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against each other. Ability Testing notes that ‘‘the regulations on admis- 
sions testing use the language of disproportionate effects, which indi- 
cates OCR’s expectation that statistical demonstrations of disparities in 
selection rates will be possible in college and graduate admission.’’® 

From their inception, these rules have drawn methodological and 
practical criticism from representatives of handicapped students, institu- 
tions of higher education, and testing agencies. The ban on pre- 
admission inquiries as to handicap, for example, makes it impossible to 
know when a standardized test score is that of a handicapped test-taker. 
It thus precludes an institution from choosing to ignore or compensate 
for a ‘‘standard’’ test score which may have measured a sensory handicap 
rather than true capacities—precisely the accommodation demanded by 
the regulation. Similarly, testing services believe they are 
methodologically obligated to ‘‘flag’’ test scores from so-called 
‘‘nonstandard’’ formats of test administration. Thus, where an attempt 
has been made to accommodate a handicapped individual in the testing 
situation itself, the institution is alerted that ‘‘standard’’ validation 
measures do not apply to the score. Therefore, ‘‘flagging’’ reveals the 
handicap just as a direct institutional inquiry would. 

As a consequence of such difficulties, the panel found that OCR does 
not enforce its stringent ‘‘adverse impact’’ regulation. Rather than seek- 
ing to eliminate discrimination, as described in the regulation in ‘‘im- 
pact’’ terms, OCR has adopted an interim policy which instead tries to 
identify and compensate for discrimination: 


First, pending a resolution of the issues. . ., the Office for Civil Rights 
will not find an institution [of higher education] out of compliance if that in- 
stitution requires the submission of test scores by applicants, even though 
there is a strong possibility that these tests do not reflect a handicapped ap- 
plicant’s ability. In order to ensure that it is in compliance, however, the in- 
stitution must guarantee that admissions decisions take into account other 
factors, such as high school grades, recommendations, and so forth. (Such 
consideration of other factors is, in fact, recommended by the major testing 
services.) 

Second, until such time as a more viable policy can be worked out, the 
testing services will be allowed to continue to notify users that tests were 
taken under nonstandard conditions, but it is stressed that this is an interim 
policy only. ... 

Third, whenever information is given regarding tests required for ad- 
mission, an institution must include a statement that special testing ar- 
rangements can be made for handicapped applicants and that there are alter- 
nate admissions criteria for handicapped applicants who are unable to take 
required tests.” 


In an attempt to identify a defensible permanent testing policy, OCR 
asked the National Research Council in 1979 to appoint a panel whose 





6 ABILITY TESTING at 84. 
7 Id. at 85-6. 
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‘‘explicit mandate was to reconcile the testing requirements of the federal 
regulations implementing Section 504 of the Rehabilitation Act of 1973 
with available testing technology and practice.’’* The 13-member panel 
appointed by the National Academy of Sciences includes 10 university 
faculty members, two practicing lawyers, and one specialist in test 
development for the handicapped; in addition, three panel members are 
handicapped. The panel not only represents a variety of disciplines, but 
it also secured assistance from other faculty and from the staffs of NRC, 
OCR, and national testing organizations, as well as from the public 
through open meetings.® Ability Testing, published early this year, in- 
cludes the panel’s analyses of the psychometric issues, as well as its 
research and rulemaking recommendations. 

‘“‘The crucial question’’ framed by the panel ‘‘is whether there are 
psychometric techniques that can be used to satisfy these [regulatory] re- 
quirements.’’ 1° Ability Testing answers emphatically that there are not in 
a series of arguments and conclusions which strongly contradict con- 
tinued use of OCR’s numerically triggered validation hypotheses. 

An initial conclusion relates to ‘‘flagging,’’ without which an in- 
stitution cannot validate the efforts of handicapped test-takers against 
results on ‘‘standard’’ tests because it will not know who falls into either 
group. The panel concludes that ‘‘there is no consensus within the 
handicapped community on the merits of identifying oneself as handi- 
capped during the admissions process.’’11 But recognizing the possible 
utility of such identification, the panel recommends altering OCR’s strict 
ban on pre-admission inquiries about handicap to permit test-takers 
themselves to decide whether to make that identification and, apparently, 
to permit institutions to ask for and encourage that identification. This 
recommendation would remain in force during the period of testing 
research which the panel believes now must occur. 

Even with ‘‘flagging’’ permitted, the OCR rules assume that non- 
standard test forms can test for the ability which is to be measured, un- 
contaminated by any effect or measurement of the test-taker’s handicap. 
The panel rejects that premise as unsupported by research and rebutted 
by psychometric theory: 


At present, there are no comprehensive data on the seriousness or per- 
vasiveness of such difficulties [involving nonstandard test administration]. 
The problems cited above probably deflate the test scores of handicapped 
people, but without systematic studies there is no way to know the nature 
and extent of the effects. 12 


2 2 2 8 
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[The regulatory requirement] is equivalent to saying that a handi- 
capping condition should have no effect whatsoever on test scores unless 
the test is explicitly designed to measure an ability directly related to the 
handicap. . . . This [rule] logically rests on the assumption that the use of 
modified tests and test administration procedures is in itself sufficient to en- 
sure that a test will reflect abilities that are unaffected by an examinee’s 
handicap. This assumption is not true; the panel along with others who are 
knowledgeable about test development, rejects it as a reasonable or safe 
working assumption. 

Although the goal of constructing measures that are unaffected by a 
handicapping condition is generally accepted as the ideal, most test 
developers believe that it is largely unattainable in the near future in many if 
not most instances. . . especially when a handicap is severe and when a test 
requires high-level cognitive functioning, the effects of the handicap on the 
test are potentially enormous and extremely difficult to if not impossible to 
eradicate. 13 


The panel thus concludes that too little is known about the relation- 
ship of handicap to testing, and far too little experience has been had 
with various forms of non-standard test administrations, to justify con- 
structing a regulation based on wide-scale validation of just such testing 
against standard test administrations. The panel’s firm judgment is that 
such validity research was inadequate to support the regulatory require- 
ment when it was promulgated, and remains inadequate now. Further, 
while such research can and should be undertaken, it will differ from 
traditional validation studies in two important respects. First, in order to 
have sufficiently large samples of handicapped test-takers using the same 
test forms, the experience of test-takers at different institutions must be 
pooled, although the regulations explicitly require separate validation by 
each institution. Second, due to the confounding effect of any handicap 
on a ‘“‘pure’’ measurement of abilities, the measure which is typically 
validated, tests for handicapped test-takers should be validated against 
measurement of performance at the institutions in question.*4 

Ability Testing then recommends a four-year research effort to 
validate various non-standard test forms for handicapped test-takers, ac- 
companied by formal suspension of the OCR rules during that period.'5 
The panel terms the research psychometrically novel, both as to use of 
multi-institutional data and as to measuring performance rather than 
underlying abilities, but potentially fruitful. It warns that the research is 
essential if any formal validation rules of the type issued by OCR are to 
be used with confidence; and, ominously, that the research may not pro- 
vide such confidence: 


Until the validation research we have outlined is completed, there is no 
way of knowing whether the goal of equivalent prediction for handicapped 





13 Id. at 107-8 (emphasis added). 
14 Td. at 110-22. 
18 Id. at 123-30. 
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and nonhandicapped people can be obtained in the near future. If it appears 
that the goals will not be reached for some time, then it will be necessary to 
weigh the relative advantages of temporarily accepting differences in the 
precision of prediction while avoiding preadmission identification of a 
handicap versus flagging scores or removing the test requirement. There 
seems to be no simple resolution of this potential dilemma, only the hope 
that research will identify test modifications that avoid it.*® 


The extensive analysis and conclusions summarized briefly here are 
all presented in a straightforward fashion. Neither the underlying prob- 
lems nor the potential positive effects of the proposed research are 
minimized or magnified. But viewed legally rather than scientifically, 
the effect is devastating. The panel has concluded: first, that the OCR 
regulations cannot and should not be complied with; and, second, that 
the regulations lack the sufficient factual basis necessary to be considered 
good law: 


These [validation] requirements derive logically from two assumptions: 
first, that handicapped people can be tested in a way that will not reflect the 
effects of their handicap; and second, that the resulting test scores will be 
comparable in some sense to those of the general population. The panel con- 
siders the first assumption a long-term research goal, not a present actuality. 
With regard to the second assumption—with due respect to the discipline of 
psychometrics and to the good intentions of the compliance authorities—we 
conclude that the requirement that test results must reflect the handicapped 
applicant’s aptitude or achievement level rather than the applicant’s im- 
paired sensory, manual, or speaking skills is largely beyond the present 
competence of psychometrics. Compliance authorities should treat the sec- 
ond requirement as a goal of science and social policy rather than as a 
requirement of the law that can be currently implemented.*” 


In my view, the foregoing quotation and the long analysis it so suc- 
cinctly encapsulates provide an adequate basis for enjoining enforcement 
of the OCR 504 testing regulations. The judicial deference ordinarily 
shown a federal civil rights regulation ‘‘must have limits where, as here, 
application of the guideline would be inconsistent with an obvious con- 
gressional intent not to reach the. . . practice in question. Courts need not 
defer to an administrative construction of a statute where there are ‘com- 
pelling indications that it is wrong.’’’1® Additionally, the Supreme Court 
has readily overturned civil rights regulations when the issue in question 
is susceptible to varying solutions and congressional intent is unclear,’9 
and when the agency adopts changing or inconsistent policies or regula- 
tions.?° 





16 Id. at 121-22. 

17 Td. at 125 (emphasis added). 

18 Espinoza v. Farah Mfg. Co., 414 U.S. 86 at 94, 95 (1973), quoting, Red Lion Broad- 
casting Co. v. FCC, 395 U.S. 367, 381 (1969). 

19 Gilbert v. General Electric Co., 429 U.S. 125 (1976). 

20 Id.; North Haven Bd. of Education v. Bell, 102 S.Ct. 1912 at 1918 n.12, 1927 n.29 
(1982). 
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In this instance, the NRC panel itself cites the lack of congressional 
intent to address testing of the handicapped in any particular way, if at 
all, under Section 504. Ability Testing is not simply a private condemna- 
tion of the regulations adopted by OCR to cope with the problems sur- 
rounding testing and the handicapped. It represents the conclusion of a 
panel from the federal government’s own blue-ribbon scientific academy, 
commissioned by OCR precisely to review the regulations’ technical 
underpinnings and efficacy. Its conclusions are emphatic. It is difficult to 
envision a federal agency presenting a more handsome gift to institutions 
which seek to avoid the burden of regulation, however unintended that 
largesse may be. 

Yet avoiding these particular regulations is not the answer. There are 
very real problems in choosing how—or whether—to apply standardized 
testing to handicapped participants in higher education, problems of fair 
treatment for the individuals involved, and problems with difficult 
academic decisions for their institutions. I find Ability Testing disturbing 
because, in the final analysis, it fails to come to grips with these issues in 
any terms other than those given it by OCR, even while finding those 
terms wholly unjustified to begin with. 

As noted above, the NRC panel describes its mandate as 
‘“‘reconcilfing]’’ the regulations, not the statute itself, with the 
psychometric state of the art.21 The need for ‘‘reconciliation’’ suggests 
some inherent conflict between the regulation’s approach and the actual- 
ities of testing practice and possibility. Having identified this conflict, 
the panel at least should have considered that the regulation cannot be so 
‘‘reconciled’’ and that an entirely new approach is needed. In any event, 
OCR’s obligation is to enforce the statute, not the regulations. If the 
regulations do not accomplish that objective, they are not simply ineffec- 
tive but ultra vires. 

A clear alternative is to define ‘‘nondiscrimination’’ as the attempt to 
avoid testing handicapped persons rather than as requiring validation of 
such testing. If the effect of a handicap always will confound test results, 
as the panel suggests, then institutions logically could simply evaluate 
handicapped applicants through other credientials. This seems a far 
more effective way to assess individual capacities on a case-by-case basis 
in the long run—and it’s exactly what the current de facto OCR policy 
embodies, and what presumably would continue to be the OCR policy 
during the four years of research proposed by the panel.?? Yet ‘‘the op- 
tion of not taking a test’’ receives but a single paragraph, even though the 
panel elsewhere cites with approval the opinion that testing can be irrele- 
vant to evaluating handicapped professionals.?2 

Given the enormous scope of the research proposed by the panel and 





21 ABILITY TESTING at vii. 

22 Id. at 85-86. 

23 Id. at 104, 65-66 (views of the National Center on Employment of the Deaf of the 
National Training Institute for the Deaf - itself a federally-funded agency). 
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the admittedly problematic nature of its success, the alternative of not 
testing seems worth testing. ‘‘Not testing’’ is precisely what would occur 
during the course of that research, providing a four-year nation-wide op- 
portunity for evaluation of this approach. Whatever the panel’s reasons 
for ignoring the opportunity, the reader comes away from Ability Testing 
much the poorer for not having the panel’s views about it. 

A final concern must be addressed to the panel’s two attorneys, in 
regard to its recommendations for accomplishing the research it suggests: 


The Panel recommends that the Office for Civil Rights require that post- 
secondary educational institutions subject to Section 504 of the Rehabilita- 
tion Act of 1973, in their role as members of the corporations that sponsor 
the large testing programs, instruct the testing companies to begin at the 
earliest opportunity to develop modified tests to meet the needs of in- 
dividuals with sensory and motor handicaps and to perform predictive 
validation studies on these tests.?4 


If OCR has direct jurisdiction over the testing agencies by virtue of their 
receipt of federal funds, it certainly may seek to assert that they must ac- 
complish this research. However, this proposal would find an institution 
of higher education which receives federal funds to be in violation of Sec- 
tion 504 simply if it is affiliated with a testing agency which declines to 
accomodate the desired research, notwithstanding the institution’s ef- 
forts to persuade it to do so. This kind of collective guilt is patently in- 


consistent with the ‘‘program specificity’’ and ‘‘pinpoint’’ concepts 
defined by the Supreme Court this past term in the related and applicable 
context of Title [IX.25 However important the issue and the research, this 
is not the way to assure that it be done. 

The real import of this backdoor attempt to provide for the research 
is to assure that the costs of developing a sound regulatory scheme are ab- 
sorbed by the testing groups and the universities. Yet it is the govern- 
ment which asserts both that the regulations are necessary and, through 
this panel, that it does not yet know how to write good ones. The govern- 
ment must acknowledge its own financial responsibility in solving this 
problem. The Supreme Court recently has emphasized, with regard to 
agency-drafted civil rights rules that would impose large expenditures on 
grantees, that ‘‘if Congress intends to impose a condition on the grant of 
federal moneys, it must do so unambiguously.’’ 2 Both the spirit and let- 
ter of that holding suggest that the government be willing to provide the 
resources it believes are necessary to solve the very important problem 
addressed in Ability Testing. 





24 Id. at 128-29. 
28 See North Haven, supra note 20. 
26 Pennhurst St. Schl. v. Halderman, 101 S.Ct. 1531 at 1540 (1981). 
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Reviewed by: LEON S. CONLON* 


Shepard and Doudera have compiled ‘‘a twenty-chapter text cover- 
ing all major aspects of labor law, labor relations, employee relations, 
collective bargaining, arbitration, mediation, strike contingency plans 
and union organizatin drives as they affect the health care industry.’ 

This would be a tall order under the best of circumstances, and 
perhaps, the editors should be indulged for their optimism in light of the 
credentials of the contributors and the overall high quality of the indivual 
submissions. Taken as a whole, however, the book would have been 
more meaningful if it has been clearly cast as a report of the proceedings 
of the American Society of Law & Medicine on health care industry labor 
law. Then the submissions would at least have had some archival value 
as the summation of the experts’ views at a specific point in time. 

However, the editors are much more ambitious. They present the 
volume as a comprehensive handbook on labor relations in the health 
care field, suggesting that administrators and hospital lawyers can find 
definitive answers to their immediate problems by referring to the 214 
pages of text and three appendices. 

It is unfortunate and unfair to the contributors to republish their 
work, in hard cover, with the implication that the total volume is a 
coherent guide to lawyers and administrators who need accessible and 
definitive assistance. The authors would have been better served had 
their works been circulated in periodicals. 

Properly done, an anthology has a special place in the literature of 
labor relations. No one can be objective about labor policy, so it may be 
advantageous to present a spectrum of views, unedited and undiluted, so 
the reader will immediately appreciate the realities of labor and manage- 
ment conflict. Let the opinions compete and let the discriminating reader 
at least begin to form a reasoned opinion. Unions, Management, and the 
Public,? a standard undergraduate text during the 1960’s, was a classic 
sampler of labor policy from Herbert Spencer to Jimmy Hoffa. The vert- 
batim views of the famous personalities in the labor field produced a 





* Associate General Counsel of Loyola University of Chicago; B.B.A. 1965, J.D. 
1966, Loyola University of Chicago. 

1 HEALTH CARE Labor Law ix (I. Shepard & A. Doudera eds. 1981). 

2 E. BAKKE, C. KERR & C. ANROD, UNIONS, MANAGEMENT, AND THE PUBLIC (1960). 
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solid, case book approach to American labor relations. The same effect 
cannot be achieved through a compilation of updated symposium 
remarks. 

Health Care Labor Law does, however, have moments of spirit. The 
Politics of Nursing? by O’Rourke and Barton is hard hitting propaganda 
at its best. Speaking on behalf of the unionization of nurses, O’Rourke 
and Barton are moving and persuasive. Significantly, the article is a 
republication. 

Finding so much to disagree with in their chapter, I am all the more 
disappointed that their theses were not effectively challenged. They 
begin by equating women’s rights with nurses’ rights. ‘Women’s ghetto 
jobs’’ is the theme, and, within the logical constructs of their article, only 
the unionization of enlightened, professional, iemale humanists ca. save 
the world from the villainous Hospitei Administrator and his minions. 
Melodrama, yes, but good melodrama. My feelings about the working 
conditions of nurses were defensive. I disagreed with some of the claims 
that were made, such as the notion that women are overly emoiional or 
the claim that diplomate nurses are submissive creatures, somehow in- 
ferior to baccalaureate nurses. According to O’Rourke and Barton, bac- 
calaureate nursing has been attacked by the hospital industry, uy govern- 
ment and by the doctors. No one mentions that B.S.N. programs have 
been heavily subsidized by major universities, the federal government 
and private philanthropy. Any fair reading of the legis!ative histories of 
the 1970’s will show that there was massive suppert for scholarship and 
loan programs in baccalaurete nursing; moreover, there was unified op- 
position to the proliferation of premature certification of allied health 
professions during that same legislative struggle. The major concern of 
the nursing profession in the 1970’s was not that B.S.N. programs would 
be terminated. It was that minimally trained veterans and other allied 
health personnel would encroach upon the traditional prerogatives of the 
nursing profession. I wish somebody would have said that in this book. 

This absence of challenge also leaves us with a sexist stereotype 
which I cannot accept. O’Rourke and Barton assert that women are too 
candid in their emotions to work effectively toward corporate goals. 
Men, on the other hand, can work effectively with people they hate 
because of their adolescent exposure to team sports. These assertions beg 
for rebuttal. 

Corporate goals are met when effective managers identify the goals 
and provide direction toward meeting them. Sir Georg Solti has been 
quoted as saying that symphony orchestras play only as well as they are 
led. This could be said of university medical centers, high school football 
notwithstanding, and sexist stereotypes aside. 

In large part, this is the message of Mark A. Smith’s Why Do Health 





3 HEALTH CarE LAsBor Law, supra note 1, at 71-91. 
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Care Employees Unionize?.* He proposes that ‘‘existential management’”’ 
(which I perceive to be some kind of common sense, communicative 
business structure) will keep employees relatively happy with their jobs. 
There are entirely too many line officers in the health care area who do 
not appreciate the facts of life described by Smith. For that reason his ar- 
ticle should be circulated widely, and should be required reading for 
those who choose to avoid unionization. They should heed his observa- 
tion that ‘‘unions do not unionize employers, employers unionize 
themselves.”’ 

Developing a Strike Contingency Plan> by Paul Monroe Heylman, 
together with his submission Employee Relations in an Unorganized 
Facility: How to Preserve the Status Quo® provide a knowledgeable 
blueprint for employers who wish to avoid organization through thought- 
ful management and professionally directed labor relations tactics. 
Among other things it emphasizes the need for experienced labor counsel 
in the development of management policy. 

House counsel must be competent to provide legal first aid, but the 
most effective general practitioner will enlist a labor law specialist when 
the need first arises. The Union and the National Labor Relations Board 
will be represented by full-time labor specialists. The employer must 
have equally competent counsel. 

Heylman lists Do’s and Don’ts’ circumscribing the conduct of parties 
to an organization drive, and, in the context of his article, the list is 
helpful. Basic advice of this sort must be taken cautiously and checked 
against recent court decisions and policy changes. General rules have 
their place but they are no substitute for the excellent loose leaf services 
which hospital counsel ought to have on the bookshelves anyway.® 

The treatment of labor law in Section I of the book is, as the editors 
say, a primer on basic concepts of law as they directly affect the health 
care industry. Again, with all deference to the contributors, a reading of 
the recent cases would probably be more valuable to a practicing hospital 
lawyer. Hardcover primers tend either to tell us things we already know 
or set forth rules which are now obsolete. 

Turning to the policy statements of governmental officials, I confess 
to an innate skepticism. 

The assertion by John E. Higgins, Jr., Deputy General Counsel for the 
National Labor Relations Board, that the Board is not biased against 
employers is disingenuous. The reader has a bittersweet sympathy for the 





. at 60-70. 

S . at 137-45. 

s . at 122-31. 

7 . at 128-30. 

8 ASPEN SYSTEMS CORPORATION, HEALTH CARE LABOR MANUAL (1981); FEDERAL REGULA- 
TION OF EMPLOYMENT SERVICE (1982). 
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manager who might be convinced that the Board has ‘‘come to help’’ 
when investigating an unfair labor practice charge. 

To evaluate the Board’s regard for employer rights an employer 
should read Montefiore Hospital & Medical Center v. NLRB,° which is 
referred to at length in two articles in the book. In Montefiore Hospital 
two part-time staff physicians walked off the job and joined the picket 
line of an unrelated employee group. While picketing, the physicians 
identified themselves as doctors and made misrepresentations regarding 
the availability and quality of patient care at the facility. Their activity in 
telling patients to go elsewhere for care was found to be ‘‘unprofessional’’ 
at every level of adjudication. Nevertheless, an unfair labor practice com- 
plaint issued after the Medical Center suspended the physicians. Upon 
review, the Board held that the physicians were entitled to back pay for 
the period of their suspension because they did not render medical ad- 
vice while on the picket line, and, hence, their activity was protected. 
The United States Court of Appeals for the Second Circuit reversed, but 
the message is clear. The average hospital administrator would never 
have imagined that such conduct could possibly be protected activity. 

If any single issue involves the territorial imperative of the Board, 
and the Board’s conception of its role in labor policy, that issue is the 
determination of appropriate bargaining units. This area was, more or 
less, ignored by the courts from the enactment of the National Labor Rela- 
tions Act until the enactment of the Amendments of 1974. At that point 
the congressional directive to limit the number of bargaining units 
within health care institutions brought the courts into direct conflict with 
the Board. The outcome ought not to be in doubt. Congress and the 
courts must prevail, but the Board will be a reluctant convert to the rule 
of law. Thus we see the Board both as adversary of the employer and also 
as an adversary of the courts. 

Current case law reveals open warfare between the Board and the cir- 
cuit cuurts of appeal. The Board has refused to accept the will of Con- 
gress, and it has been taken to task consistently by the courts of appeal. 
The history of the reversal of Board determinations in the area of unit 
determination is most recently set forth in NLRB v. HMO Inter- 
national/California Medical Group Health Plan, Inc.,1° and Long Island 
Jewish-Hillside Medical Center v. NLRB." 

The Board flaunted the courts to such extent that the third circuit 
was moved to say: ‘‘Congress has not given to the NLRB the power or 
authority to disagree, respectfully or otherwise, with decisions of this 
court . .. . For the Board to predicate an order on its disagreement with 





8 621 F.2d 510 (2d Cir. 1980) (referred to in HEALTH CarE Lasor Law, supra note 1, at 
47-51 and 110). 

10 678 F.2d 806 (9th Cir. 1982). 

11 110 L.R.R.M. (BNA) 3161 (2d Cir. 1982). 
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this court’s interpretation of a statute is for it to operate outside the 
law.’’ 12 

If the Board feels free to ‘‘respectfully’’ disagree with the United 
States Court of Appeals for the Third Circuit, one can well imagine the 
deference it will accord to the prerogatives of management. 

The overlapping subject matter in the various chapters of Health 
Care Labor Law tells us that the problems in this area are persistent and 
that they have not been resolved. The Amendments of 1974, notwith- 
standing the passage of eight years, have failed to yield a coherent na- 
tional labor law policy in the health care field. Moreover, there does not 
seem to be any strong likelihood that a clear policy is forthcoming. 

Hospital administrators are now aware of the obligation to imple- 
ment sophisticated personnel policies, but there is little guidance to be 
had on specific questions such as appropriate bargaining units, prestrike 
notification or no-solicitation rules. Compounding the problem is the 
rapidly changing relationship of the health care center to society as 
unemployment, budget cuts and reduction in third-party payment make 
it increasingly difficult to enter long-term labor agreements or to other- 
wise plan for the future. In the face of increasing uncertainty and change, 
Health Care Labor Law will more likely be a legal curio than a useful 
legal tool. 





12 Allegheny General Hospital v. NLRB, 608 F.2d 965, 970 (3d Cir. 1979). 
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